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THE ARBITRATION JOURNAL AND YOU 


WE believe in arbitration. And it has been our experience that 
when people in trade and commerce, in banks and offices, and in 
management and union headquarters know how arbitration can 
work for them, they, too, believe in arbitration. 

The Arbitration Journal is our way of getting to these people. 
A unique publication, it is the only means short of actual experience 
through which those interested in the use of arbitration for settling 
their controversies in trade, commerce and industrial relations can 
see the picture of 1) how arbitration operates and how to improve 
its operation; 2) where it is operating—with respect to both new 
and habitual users; and 3) the general character and development 
of arbitration—its concepts, procedures, uses, accomplishments and 
growth. 

The Journal, therefore, exists for you—the AAA-member, the 
businessman, the professional, the financier, the trader, the per- 
sonnel manager and the union representative and the rank and file 
worker—the user and not-yet-user of arbitration; in short, it exists 
to serve its readers. To make the Journal a living, growing pub- 
lication which keeps pace with progress made in the field of arbi- 
tration, the Editors call upon you for your participation. We want 
to hear from you—to have your views, reports of your experiences, 
your comments and your questions. The Editors, recognizing their 
responsibility to their readers, necessarily reserve the right to select 
from among your contributions those which will be of the greatest 
interest to all with respect to ccntent and timeliness and with con- 
sideration for our own limitations as to space. 

If you agree with us and believe in arbitration, we want to know 
why. If you disagree with us for any reason, we want to know that, 
too. Disputes are healthy, when they are settled, for it is out of 
free and complete discussion that the most desirable solution, ac- 
ceptable to the greatest number, is finally reached. If there is any 
particular type of material you would like to see included in the 
Journal, tell us and we shall try to include it. And, finally, if you 
have any general suggestions or criticisms, send them to us also. 
In this way, with your participation and cooperation, we can work 
to make the Arbitration Journal serve you, its readers, most effec- 
tively in the most interesting manner. 
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WORLD-WIDE ARBITRATION* 
BY 


WiuiaM L. Batt 
President, SKF Industries, Inc., Philadelphia 


Lapies and Gentlemen: It is an opportunity and a privilege to 
address any gathering of this magnitude. It is of special moment 
when it is an International Rotary Convention, representative of so 
many nations. You have gathered here in an expression of those 
Rotary principles of service and understanding. It is the latter—this 
realm of understanding—that I wish to make the subject of my re- 
marks this morning. 

Never in all the world’s history was there a clearer or more urgent 
need for men to seek to eliminate controversy from their lives. 
Within the narrow domestic circle controversy is, at the very least, 
unpleasant. But at least here and in common language, we usually 
understand its background and its overtones. As the circle widens 
to families and communities, to states and nations, to other tongues 
and customs, the gravity increases and the danger of an avalanche 
of disaster threatens man and ali his possessions. At every level of 
human endeavor, control of controversy is recognized as a primary 
aim of an enlightened world. Basic to its control is understanding, 
born of tolerance and knowledge of the problems faced by our neigh- 
bors—over the garden fence or across the seven seas. 

If any tangible evidence were needed of the importance which 
Rotarians attach to this vital subject, one need only note the magni- 
tude of this body and the great cross section of nations which it 
represents. But over and beyond all this the lustre of this Conven- 
tion comes, not alone from its size or the fact that it is representative 
of many lands and many peoples, but rather that each of you, and all 
of you together are part of a great voluntary expression of a will to 
international understanding. No hope of selfish gain nor partisan 
purpose has brought you here. Across the seas and continents you 
have come without persuasion, without coercion. You have expended 
physical effort and material gain in pursuit of an ideal. 


* Address delivered at the Rotary International Convention in New York 
City on June 13th, 1949. 
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Together let us explore one cf the facets of this highly complex 
problem. While world peace in its largest sense is the ultimate goal 
I must, of necessity, fit these remarks to the time at our disposal and 
confine them to the field in which I have had a large share of expe- 
rience. Let us consider peace in the world of business. 

We are still dealing with a ponderous subject. For while business 
may be a community or at best a national affair to many, others know 
it on the broad international scale—business which crosses national 
borders and goes, not alone to the large commercial centers of the 
world, but burrows into the innermost reaches of far countries—the 
kind of business that carries world known trade names to the main 
streets of mid-western hamlets in this country and to the small towns 
and shops of every land. The small shops on all the main streets 
depend on world trade. They are a part of it. As this inter-depend- 
ence of trade is recognized in the shops and offices and factories 
around the world, there is a realization that, like other endeavors, 
there must be a plan for it—rules of conduct, if you will. 

Today we'‘see the historic pattern for the development of trade 
being repeated on what seems to be its grandest scale. Trading was 
once of the dooryard variety. A goat was bartered for a piece of 
cotton cloth; grain for an earthen pot. Transactions were of the 
simplest sort. As the cloth maker improved his loom and the potter 
developed his wheel, production increased and with it came the first 
concept of markets, of customers, of business methods and practices. 

At the dooryard level these rules of business were of a simple 
sort. They were unwritten and likely unspoken. It was a code 
of business procedure which evolved slowly as trade became a 
reality and people and places became a part of the trade pattern. 
A review of the history of business brings into sharp focus the 
evolution of business methods and practices as a direct consequence 
of expanded markets and greatly accelerated methods of communica- 
tion and transportation. 

The lone weaver had few trade problems until another weaver 
came on the scene in his community. Together they faced new 
complications when the weavers of a neighboring village brought 
cloth to their town for barter. Just as the trade code of the door- 
yard weaver did not suffice for the entire village, so was the village 
code unsuitable for all the villages. Community and national rules of 
trade developed as trade problems became more and more complex. 

Each of these steps permitted a greater exchange of goods, to the 
benefit of all concerned. 
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The problem today is an international one of allowing goods to 
flow between countries in greater quantities. Until now we have 
been attempting to conduct world trade according to national codes. 
On a much larger scale, this is the same dilemma of the weaver 
attempting to do community business with dooryard rules. But 
today, at long last, the crying need for an international trade code 
has been tentatively answered by the Havana Charter which estab- 
lishes the International Trade Organization. 


The Havana Charter is the broadest and most detailed economic 
agreement in history. In it, 54 sovereign nations agree to the rules 
under which they will conduct international trade. 

The need for such a Charter is dramatized by the maze of restric- 
tion, retaliation and counter-retaliation which has characterized 
world trade everywhere since the ending of World War I. A sort 
of nationalist philosophy of “every man for himself” had spread 
like a creeping paralysis over international trade relations. The few 
efforts made to deal with the problem in the 20’s and 30’s were half- 
hearted and ineffective, and I do not think it is going too far to 
say that this whole economic picture played a major part in the 
grim prelude to World War II. 

If this last war has accomplished anything, it is in the dramatiza- 
tion of the now obvious fact that international problems—such as 
world trade—can only be successfully attacked by international action 
and agreement. We have had to pay a ghastly price in lives and 
property to learn this very simple lesson. Now we should put it 
to use. 

In the realm of international agreements, none are more difficult 
to make than economic pacts, and particularly when a large number 
of nations are involved. I doubt if any international document in 
history has been subjected to more study and negotiation than the 
Havana Charter. After three years in the discussion and drafting 
stage, it was subjected to its final tests in Havana in 1948. There 
it was exposed to over 800 amendments before these 54 nations, 
representing 90 per cent of the world’s trade, were prepared to 
initial it as the best possible formula for restoring international trade. 

That they were able to reach an agreement at all is an enormous 
accomplishment. The technical job of setting up detailed rules for 
conducting international trade is staggering, and mounts in geometric 
proportion to the number of nations participating. When the brakes 
of political passion and long-seated distrust are added, it is clear 
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that agreement was reached only because the nations realized that 
the greatest danger of all was that of not agreeing, and in allowing 
an already menacing situation to drift toward even greater danger. 


As the initiator and vigorous champion of the International Trade 
Organization the United States, along with other participating na- 
tions, can be proud that the agreement reached is not simply a 
declaration of well meaning principles. Instead, the wiser approach, 
even if the much more difficult one, was chosen—of squaring off 
with each international trade situation, one by one, and working out 
a detailed solution to each. As a result, the Havana Charter sets up 
a realistic code to reduce and eventually eliminate quotas, to reduce 
tariffs and eliminate preferences, to promote customs unions and 
free trade areas, to minimize discrimination, to subject state-trading 
to the same rules as private trading, to remove restraints caused 
by international cartels, and to simplify customs procedures. The 
Havana Charter’s solution to these knotty problems will certainly 
not appear ideal to all nations in all cases, but the fact that they are 
agreed solutious means that there is a maximum possibility that the 
agreement will be honored by trading nations—and be, therefore, 
effective. This is the great accomplishment of the Havana Charter. 
All detailed objections to it pale before this significant fact. 

The Havana Charter does more, however, than set up a code of 
rules for international trade. It establishes a permanent organization 
which can deal with new trade problems and disputes as they arrive, 
thereby eliminating the temptation for countries to seek out unilateral 
solutions. The International Trade Organization would provide both 
a forum and a fixed procedure for settling disputes—an unprece- 
dented advance in economic affairs. 

An acceptable code for world commerce is thus now ready. Man’s 
progress has linked dooryard business with world affairs in drafting 
the rules of conduct. The great remaining issue is as old as busi- 
ness itself—the problem of controversy. The most carefully devised 
rules, the most painstaking precautions cannot eliminate dispute. 
Mistakes and misunderstandings are human things beyond the bounds 
of rule or law. Through error products fail to meet standards. 
Men place varying values on human time and skill. Unforeseen 
events disorder plans and purposes. Disputes and controversies 
follow. 

In the international business world, neither the most careful plan- 
ning of businessmen nor the most reasonable intentions of govern- 
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ments can eliminate the possibility of controversy any more than 
the most carefully drawn business contract can guarantee that there 
will be no honest differences arising to plague its successful con- 
summation. In our international business world, commercial peace 
is subject to unwonted stress and strain. Differing languages, busi- 
ness customs and laws are haunting threats to that good will and 
expressed understanding which should be a part of every business 
negotiation. For the sake of business itself disputes and controversy 
must be controlled. In the larger sphere of international business, 
unbridled controversy becomes a human crime, for it affects not 
alone the participants to the transaction but all too frequently draws 
governments and peoples into its unhappy web. 

History reveals that the fields of commercial controversy are oft- 
times the breeding grounds of war. Long ago business men recog- 
nized this waste of controversy and, seeking to alleviate it, estab- 
lished arbitration tribunals to adjust disputes. Most of this early 
initiative was taken by trade associations and chambers of commerce 
and many of you in this audience are doubtless familiar with, and 
perhaps members of some of these long-established associations or 
chambers which have maintained arbitration facilities. 


Here in the United States similar association tribunals are like- 
wise found and disputes arising within specific trades are adjusted 
speedily and inexpensively. The idea of arbitration is not new; it 
has been used for centuries. Its success is proven. Arbitration is 
an informal determination of a controversy by an impartial arbitra- 
tor or arbitrators selected because of their competence and under- 
standing of the problem involved, who hear the facts and make an 
award which the parties agree in advance to accept as final and 
binding. 

Arbitration is a basic provision of the International Trade Organi- 
zation. In case of trade disputes, the Charter requires that contend- 
ing parties first enter into bilateral discussion with the hope of ironing 
out their differences by themselves. If they cannot reach agreement, 
they may request arbitration by a third party under terms agreed 
upon by them. However, the results of such arbitration are not 
binding on the Organization as a whole nor on members not a party 
to the arbitration. 

If no agreement is reached on the bilateral level, the dispute may 
be referred to the Executive Board of 18 members, which may 
recommend a settlement. If not already tried, arbitration may be 
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one of its recommendations. Where the Board cannot resolve dis- 
putes to the satisfaction of both parties, the entire Conference of all 
member nations may consider the problem. In matters of legal 
interpretation, a dispute may even be referred to the International 
Court. 

It is believed likely that arbitration in the early stages may prove 
one of the most effective instruments for settling such disputes. 
That it should be included as one of the preferred means of solving 
such politically volatile problems as trade disputes between nations 
is an important advance over previous practice. 

Furthermore, the likelihood of such arbitration being effective is 
enhanced by the mere existence of the International Trade Organi- 
zation. This organization will have as one of its principal tasks, 
that of collecting data on world trade, lack of which is a great 
handicap today. As a result, when a dispute arises, it will be against 
the background of an informed and critical forum. This will make 
it very awkward for one country to retire in arbitrary stubbornness 
behind a smokescreen of secrecy and non-cooperation. The full 
glare of collected facts and the scrutiny of assembled representatives 
of the world will encourage referring disputes to impartial arbi- 
tration. 

In the International Trade Organization, therefore, the processes 
of arbitration may be expected to play an important part in assuring 
the effective operation of one of the most significant international 
agreements in history. 

Here in the United States the promotion and use of arbitration 
is centered in a non-profit, educational, scientific institution—the 
American Arbitration Association—which makes its facilities avail- 
able to all who care to use them. How does this arbitration for the 
man in the street function? How do business men avail themselves 
of its facilities? Rules and procedures are simple. The arbitration 
of disputes is assured by the simple expedient of writing an arbi- 
tration clause into business contracts. Such clauses are simple 
agreements to arbitrate any dispute which may arise out of the con- 
tract and a pledge to accept the resultant award as final and binding. 
If no such clause is included in the business agreement, parties may 
still agree to arbitrate a dispute that may arise by executing a special 
agreement after the dispute has arisen. 


Business men use and support this organization firm in their belief 
that the existence of dispute settlement machinery is a material con- 
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tribution to human welfare and a safeguard to good business. The 
Association maintains tribunals in thirty-one cities throughout the 
United States and facilities are readily available. Over 12,000 busi- 
ness and professional men voluntarily serve on its panel of arbi- 
trators. Disputes involving highly technical matters can be heard 
before a board of arbitrators, experts in the field in which the 
controversy has arisen. The Association, now in its 24th year, is 
the business answer to business problems. The expert opinion, low 
cost and privacy of hearings recommend arbitration as preeminent 
in settling normal controversies. The use of an arbitration clause 
in any business contract is an insurance policy against unsettled 
disputes. 

It is not surprising that during the last quarter of a century the in- 
fluence of this Association has spread far afield. In 1933 the Inter- 
national Conference of American States, meeting in Montevideo, 
charged the Pan American Union with the responsibility of organiz- 
ing an Inter-American arbitration system for the settlement of com- 
mercial disputes arising in the course of trade within the hemisphere. 
The following year the Inter-American Commercial Arbitration Com- 
mission was organized and the responsibility for its administration 
and operation was committed to the American Arbitration Associa- 
tion. Its establishment pointed a new way to commercial peace to the 
people of the 21 American republics. Some of the Commission’s 
members and arbitrators who are responsible for the functioning of 
this hemisphere system are doubtless present today, because Inter- 
national Rotary willingly and cheerfully assisted in securing the 
participation of its members throughout the Western Hemisphere. 
Much of the Commission’s singular success is attributed to that 
type of whole-hearted acceptance and cooperation. As a logical 
outgrowth of this great accomplishment it was not long before our 
Canadian neighbors entered into a similar arrangement and became 
partners in the Canadian-American Commercial Arbitration Com- 
mission. 

During the last year you will be interested to learn that the arbi- 
tration facilities were called upon to determine disputes arising out 
of contracts involving such diverse products as stainless steel, rayon, 
cotton, wool, machinery, furniture, skins, parachute cloth, cosmetics, 
knitting machines, pulp wood and billiard cloth. 


All of this development and progress was part of a voluntary 
program by business men in the interest of finding a fair, rapid, 
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and economical method of settling the disputes which inevitably 
arise in the course of business. For 15 years the Inter-American 
Commission has successfully served the commercial interests of all 
the hemisphere. International commercial arbitration is a proven 
success. We know it works. We know that because of its existence 
a greater spirit of friendship and good will prevails in the hemisphere 
business community. Those who have used the Commission’s facili- 
ties speak enthusiastically of the time and profits saved and the 
valued business relations preserved. 

Having met with so much success in this hemisphere it is not sur- 
prising that the crusading spirit should lead business men to seek 
other areas in which this friend!y method of dispute settlement might 
be employed. To undertake this work a group of international busi- 
ness leaders formed the International Business Relations Council to 
stimulate an interest in the cause of world-wide arbitration. Al- 
though established less than two years ago it has a solid record of 
achievement in its work with arbitration minded men and organiza- 
tions in all parts of the world. Its influence has already been felt 
on every continent and the results of its efforts have been reflected 
as far away as Australia, where cooperative arbitration arrangements 
have recently been established between the American Arbitration 
Association and the Chambers of Commerce throughout Australia. 
Similar agreements with other Commonwealth Chambers are in 
prospect. In the Netherlands, a Netherlands-American Arbitration 
Association is being established. In the Philippines another com- 
mission is in the process of organization. Business men using their 
own business dispute machinery can now arbitrate from nation to 
nation even as they trade across the seas. A system of world arbi- 
tration is on the horizon. By their own planning and ingenuity busi- 
ness men around the world are removing the obstruction of disputes 
and controversies from the channels of world trade. 

Today there are 171 representatives of the International Business 
Relations Council operating in 41 countries throughout the world. 

May I pause again to express our thanks and appreciation to In- 
ternational Rotary for here again, when called upon for suggestions 
and cooperation to increase the number of these correspondents, your 
international headquarters was prompt to make nominations and sug- 
gestions, and Rotarians are represented in this body today. 

Peace in the business community is as vital as peace in the political 
community. Without it misunderstandings and human errors breed 
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suspicion and distrust. Customers are lost, profits vanish, markets 
are closed and capital endangered. The very foundation of what 
we recognize as our world economy is threatened. Economic isola- 
tionism is no more possible today than political isolationism. It is 
recognition of this fact that led to the creation of the much-needed 
International Trade Organization. Every home and farm, town and 
city has a vital stake in a fluid world economy. That economy can 
only serve all men when it is free and unfettered and the means for 
settling simple controversies that arise from human frailties are suf- 
ficiently organized and readily available. If I may paraphrase the 
Charter of the United Nations Educational, Scientific and Cultural 
Organization, I would say that since controversy begins in the minds 
of men, it is in the minds of men that the defences of peace must 
be constructed. The plans, for peace in the world of business are 
drafted, but much work is yet to be done. The goal is an auspicious 
one—a goal of understanding—a goal in harmony with the high in- 
terests of this distinguished gathering. Each of you can share in the 
development of a world arbitration system—a system designed by 
business men for the establishment of a peaceful business world—a 
business world in which controversy is met, not in the dark shadows 
of enmity and bitterness, but faced on the high plane of dignity and 
human understanding. As Rotarians, as business men, as citizens of 
the world, we can participate in no worthier plan. Let us learn to 
arbitrate—to arbitrate trade disputes as a foundation for the settle- 
ment of all controversy, for the creation of a will to peace and for 
the development of mutual understanding through world-wide arbi- 
tration. 








FURTHER REMARKS ON GRIEVANCE: ARBITRATION 


BY 


Grorce W. TAYLOR 
of the University of Pennsylvania, formerly Chairman of the War Labor Board 


Tue paper I presented before the National Academy of Arbitra- 
tors on January 14, 1949, entitled “Effectuating the Labor Contract 
Through Arbitration,” seems to have served one of its main purposes, 
It has stimulated discussions about a vital area of industrial rela- 
tions that needs examination. 

These discussions, however, have apparently not yet come to 
grips with the most fundamental question raised in the Academy 
paper : What are the precise characteristics of grievances? Or, more 
explicitly: To what extent does grievance settlement by its very na- 
ture entail the direct application of agreement terms and to what 
extent does it inherently involve the amplification and filling out of 
agreement terms? There is the heart of the problem. 

In recognition of the incompleteness, and often indecisiveness, 
of labor agreement terms, it is commonly said nowadays that col- 
lective bargaining about them doesn’t end with the consummation 
of a contract but rather continues in the day-by-day relationship of 
the parties. In settling grievances, there can be no doubt that the 
parties perfect and make more specific their general understand- 
ings which have been embodied in the agreement. Should the griev- 
ance be looked upon as a different matter upon its assignment to the 
final step of the grievance procedure for settlement? Depending 
upon the answer, mediation will tend to be included or excluded 
from the arbitration process. 

The differences in functions performed by an impartial chairman, 
an impartial umpire and an arbitrator also need to be taken up in 
current discussions.‘ In that endeavor, clear recognition should be 
given to the fact that there are numerous alternative ways finally to 


1 One cause of confusion, as AAA Tribunals Vice President J. Noble Braden 
has well pointed out, is the old one of semantics. Chairman, umpire and 
arbitrator are terms, often used interchangeably in labor agreements, that do 
not necessarily differentiate between different processes. The use of any one 
of these terms does not usually signify a conscious choice of one particular 
method of grievance settlement. Parties may accept a general “arbitration” 
clause and still retain widely divergent ideas about how the final step of the 
grievance procedure should operate. Where the parties are in complete agree- 
ment as respects the exact kind of dispute-settling machinery they desire, the 
term by which that machinery is designated becomes immaterial. 
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settle grievances. A choice between them should be made by the 
parties to a labor agreement with a view to building up the kind of 
relationship they are desirous of developing. 

In some cases, the parties may elect a program under which griev- 
ance arbitration is to be invoked only after all negotiating, concilia- 
tion and mediation steps have been tried and entirely abandoned.’ 
Resort to arbitration is a sign that the parties cannot agree. Arbitra- 
tion is then conceived as a substitute for the “meeting of minds” 
criterion as the way for resolving certain differences. One observer 
has even suggested that in arbitration so conceived, “One party 
must always lose.” 

One argument for such a system is that it provides a powerful 
inducement for union and management representatives to negotiate 
out their own disputes because that will avoid arbitration. The 
rationale is that access to arbitration serves much the same function 
as the right to strike in inducing agreement between the parties. A 
crucial test of the efficacy of such a program is the infrequency of 
grievance arbitration. Parties using such a program must be fully 
aware that it characteristically results in imposed settlements. Other- 
wise, the losing party in a case will typically but incongruously com- 
plain of the arbitrariness of the arbitrator and consequently of the 
inadequacy of the process. 

Under other labor agreements, the parties reason that an agreed- 
upon settlement of a grievance, not inconsistent with labor agree- 
ment terms, is at all times preferable to an imposed decision by 
“an outsider.” The goal of agreement should not be abandoned, 
they believe, even after a grievance has moved into the final step 
of the grievance procedure. Mediation must be employed here or 
be excluded from grievance settlement. This emphasis often arises 


2 As a practical matter, conciliation or mediation efforts will have no place 
at all in grievance settlement unless they are made at the final step of the 
grievance procedure. Provision is not made for conciliation or mediation 
in the handling of grievances prior to their submission to arbitration. Elimina- 
tion of mediation from the arbitration step, therefore, is tantamount to the 
elimination of conciliation and mediation from the joint relationship under 
a labor agreement. 

’It is sometimes argued that mediation has no place in grievance settlement 
because differences should be settled solely by reference to explicit contract 
terms. This gets back to the need for a fuller appreciation of the nature of 
grievances. Anyone who has settled grievances in the plant knows that the 
clear answer to them cannot always be found by reference to explicit contract 
terms. There is, in fact, much “give and take’—much bargaining between 
the parties—in grievance settlement at the earlier steps of the procedure. 
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from an experience with imposed settlements lacking in accept- 
ability. They become issues in the next negotiation for a new con- 
tract and may then prevent the focusing of attention upon major 
policy questions at that time.* In effectuating their ideas, these 
parties will naturally choose a final step of the grievance procedure 
in which mediation plays an important role.® 

Either of the two approaches just mentioned, as well as varia- 
tions of them, may prove to be entirely satisfactory substitutes for 
the use of strikes or lockouts. It is vitally important, however, that 
the parties to an agreement see “eye to eye” about the kind of 
procedure that is acceptable to them. Unless such a meeting of 
minds prevails, the arbitrator will often be expected to follow con- 
flicting rules of the game. He will frequently be called upon to 
apply two sets of ground rules in making his decisions. In con- 
sequence, able arbitrators are sometimes needlessly expended, and 
confidence in the arbitration process is sometimes diminished. 

A significant improvement of the arbitration process could be at- 
tained through more careful collective bargaining about the arbitra- 
tion clause of the labor agreement. As matters now stand, the 
meaning of that clause can be subject to disputes of interpretation 
just like other clauses in the labor agreement. 

I have no hesitancy in expressing a conviction that, as collective 
bargaining matures and as cooperative relationships supplant “arm’s 
length” dealings, organized labor and management will tend to 
choose the impartial chairman type of procedure. In other words, 
they will desire mediation in arbitration. I also believe these parties 
will tend increasingly to use the services of permanent chairmen 
rather than of ad hoc arbitrators.® 


4In ad hoc arbitration, such issues may also be submitted to successive 
arbitrators in an effort to secure a reversal of earlier decisions. 


5 The mediation employed is not at all restricted to attempts at getting agree- 
ment between the parties. This may involve compromise. Yet much of the 
mediation under discussion involves no compromise at all but rather is con- 
cerned with the development of acceptability of a decision to the “losing 
party”. Development of acquiescence in a decision—even reluctant acquiescence 
—should be looked upon as an important phase of mediation. It can assist 
very much in creating a final settlement. 


6 It is sometimes urged that small companies and small unions “can’t afford” 
a permanent chairman. The expense is, of course, not increased by naming 
the arbitrator in the labor agreement instead of choosing an arbitrator for 


each case. The time spent in the latter endeavor, in fact, sometimes represents 
a formidable expense item. 
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The impartial chairman approach recognizes that under collective 
bargaining, the terms of employment can, in the final analysis, be 
determined only in one way—by agreement between representatives 
of organized labor and of management. The approach is based upon 
the notion that, as respects important differences, a particular clause 
of a labor agreement may not provide a clear and unmistakable an- 
swer or disclose a reasonably clear intent of the parties that can be 
applied to a particular dispute arising under that clause. Since a 
strike is not permissible to settle even that difference, how can it best 
be resolved ? 

The impartial chairman is expected to assist the parties in develop- 
ing a mutually acceptable solution of an industrial relations problem.’ 
If the disposition of a grievance inherently entails giving substance 
to a skeletal understanding embodied in the agreement, in order to 
cover an unprovided for or an unforeseen set of facts, the chairman 
is expected to mediate the dispute, if at all possible, before he im- 
poses his ideas upon the parties. 

It’s at this point that someone always jumps to the conclusion that 
the practice of mediation at the final step of grievance settlement 
implies or assumes an easy disregard for contract terms. This is 
a wholly erroneous conclusion. If the parties don’t agree about the 
disposition of a grievance, as is frequently the case, the impartial 
chairman has a duty to decide the issue. In discharging that respon- 
sibility, he has no right to change or to modify the terms of the 
agreement, regardless of his appraisal of their soundness.* He 
must look carefully to the agreement, moreover, to find an intent of 
the parties applicable to the dispute and which, if it can be discerned, 
is compelling to its disposition. 

Grievances determinable by reference to the very words of con- 
tract terms, because those terms show either a complete agreement on 
their face or a reasonably clear intention, don’t raise any dilemma 


7A mutually acceptable solution need not be a compromise solution or even 
a decision mutually agreed upon. The chairman may find it necessary to 
develop understanding of an adverse ruling to the extent of gaining an 
acquiescence in its soundness. 


8 Like an umpire or an arbitrator, the impartial chairman frequently adds 
substance to agreement terms—that is an unavoidable characteristic of settling 
some grievances by whatever method, But, in the absence of specific authority 
to do so, the impartial chairman does not add to the contract by extending 
the matters or subjects covered by the understanding. It may be noted that, 
under a few agreements, he has specifically been given jurisdiction over certain 
subjects not covered by the agreement. 
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for the chairman, umpire, or arbitrator. They are the easy cases, 
The difficult ones arise under a clause which doesn’t provide such 
an answer. In the paper presented to the Academy, some typi- 
cal examples of these difficult cases were cited. Their determination 
at the final step of the grievance procedure inherently requires the 
exercise of an industrial relations judgment not inconsistent with 
the terms of the agreement. 


The impartial chairman idea is simply that before an outside judg- 
ment is imposed, mediation and consultation are highly useful in the 
difficult cases in getting an answer which the parties accept or 
acquiesce in as carrying out their purposes. In performing the medi- 
ation function, some impartial chairmen are even expected by the 
parties they serve to undertake some general discussion of a pro- 
posed decision on an important issue before its issuance. These par- 
ties believe in the efficacy of persuasion. They are convinced of the 
inefficacy of the imposed and surprise decision. 


Concepts of grievance arbitration derive basically from ideas held 
about the nature of the labor agreement and of the collective bar- 
gaining process. It is my experience that the labor agreement does 
not always provide clear and unmistakable answers or positive ex- 
pressions of intent for automatic application to every problem aris- 
ing under contract terms which are subject to arbitration. In im- 
portant particulars, the labor agreement represents an incomplete 
meeting of minds respecting the subjects dealt with. It will be given 
substance by the manner in which the important grievances are set- 
tled. To the extent that this occurs, grievance settling involves day- 
by-day collective bargaining. This is the central point made in my 
paper of January 14, 1949, 


If the observations on this central point are correct, then the basis 
for not excluding mediation at the final step of the grievance pro- 
cedure becomes clear. A final determination of many important 
grievances can best be effected by an agreement of the parties or 
their mutual acquiescence in a decision, because that helps complete 
their skeletal understanding. This is widely recognized by labor and 
management in their own negotiations over grievances. Positions 
are often taken with primary regard to the direction in which a par- 
ticular clause of the agreement will be developed. The “principle” 
involved is sometimes more imporant than the mere equities involved 
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in the grievance.® Experience leaves little doubt that collective bar- 
gaining does carry over into the day-to-day relationship and cannot 
be looked upon as a once-a-year proposition incident to negotiations 
over a new contract. 

All bargaining aspects of grievance settlement may, nevertheless, 
be confined to the earlier steps and be excluded from the final step 
of the procedure. It can be reasoned that an arbitrator should not 
“add to” a labor agreement ever in the sense of giving what I call 
substance to a skeletal term. That would require a “no-jurisdic- 
tion” decision, or a denial of a claim, unless the case could be de- 
cided by reference to a directly and precisely applicable term, to a 
clearly expressed intent, or under a particular grant of authority to 
him to exercise his own judgment.*® Under this highly restrictive 
view of arbitration, management would retain the full and unchal- 
lengeable right of decision except as that right is specifically restricted 
by a clearly stated term of the labor agreement. The theory would 
be that management rights can be restricted only with management’s 
approval but not by an arbitrator. There are instances in which man- 
agement dissatisfaction with awards stems from the failure of the 
arbitrator to adopt this philosophy. 


Of course, there will often be labor dissatisfaction if the philos- 
ophy just outlined is accepted by the arbitrator. In the absence of 
arbitration, economic force can be exercised by the labor organization 
to achieve the contract application which its members seek." Giv- 
ing up the right to strike requires, according to the union view, pro- 
vision for the peaceful settlement of all issues arising under the con- 
tract terms and necessary for their effectuation. That includes differ- 


®In some situations the manner in which grievances are settled in early steps 
of the procedure may even reverse the expressed terms of the agreement. 
Sometimes this is by inadvertence. But the parties may consciously recognize 
the desirability of changing their basic understanding and, for various reasons, 
choose to do so in the handling of grievances rather than in contract negotia- 
tions. Arbitrators are occasionally faced with an “established practice” in 
direct contradiction to a specific agreement term. 


10 Such a grant of authority to the arbitrator to exercise his judgment, based 
upon the facts presented to him, is implicit in most clauses covering employee 
discipline questions. 


11Jn some contracts management’s unwillingness to authorize the chairman 
or the arbitrator to apply a particular clause to grievances—because that would 
give substance to the clause—results in excepting such grievances from the 
no-strike provision. Grievances over work standards in parts of the automobile 
industry are an example. 
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ences which can’t be resolved by easy reference to specific and directly 
applicable words of the agreement. In consequence, unions generally 
expect that an arbitrator will possess at least a part of the latitude pos- 
sessed by the parties in negotiating out a grievance—to decide a case 
“on its merits” as long as the decision is not inconsistent with the 
words of the clause under which a dispute arises. 

When the fundamentals are analyzed, then, it seems to me that, as 
collective bargaining relationships mature and as their cooperative 
aspects are developed, unions and management will increasingly turn 
to the impartial chairman method for settling persistent grievance 
disputes and to the use of mediation in arbitration. There is no im- 
plication in this conclusion that other methods for finally settling 
grievances are of no use or that they are inherently defective. The 
proper kind of grievance settlement machinery is that which the par- 
ties in each case select as a mutually desirable alternative to produc- 
tion stoppages and as an aid in developing their collective bargaining 
relationship toward the goal they wish to achieve. 





Detroit Bar Association’s Arbitration Committee has been di- 
recting its thoughts and energies to the consideration of two major 
problems in connection with arbitration. The Committee considered 
first whether the Detroit Bar Association should establish arbitra- 
tion procedures for adjusting disputes between lawyers or between 
lawyers and their clients. “A majority of the members believe 
that arbitration machinery would be an excellent method of settling 
such disputes”, said Ethan C. Prewitt, Chairman of the Committee. 
The second problem which the Committee is concerned with is the 
status of the Michigan Statute on Arbitration. In contrast to many 
other jurisdictions, the Michigan Act excludes labor-management 
agreements from coverage and requires a separate written document 
to validate the arbitration of future disputes. The Committee ex- 
pects to continue its study of the Michigan Statute throughout 1949. 

Furthering its activities on behalf of arbitration, the Detroit Bar 
Association co-sponsored on May 12, 1949, a luncheon meeting at 
which Dean Wesley A. Sturges of the Yale Law School delivered 
an address on commercial arbitration. The Detroit Board of Com- 
merce, long actively interested in arbitration, was the other sponsor 
of the meeting, which was attended by over 200 prominent Detroit 
citizens. 
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METHODS OF SYSTEMATIZING LABOR 
ARBITRATION COSTS 


BY 


Frances KELLOR 
First Vice President, American Arbitration Association 


While labor arbitration was administered by the American Arbi- 
tration Association since its inception in 1926, it was not until 1937 
that a set of specific rules known as the Voluntary Labor Arbitration 
Rules was established. Experience with labor arbitrations under col- 
lective bargaining agreements was then limited and publications in 
the field were few. The first step taken in the establishment of the 
Labor Tribunal under the new Rules was to create a Panel of labor 
arbitrators and to set qualifications for membership on that Panel. 

Basing its labor arbitration standards upon experience with Com- 
mercial Arbitration Tribunals set up in 1926, the Association pro- 
ceeded on the basis of three fundamental concepts: 1) That arbi- 
tration is a judicial process for determining the question in issue. 
Bargaining processes were, therefore, excluded on the premise that 
they had been previously exhausted. 2) That such being the fact, 
determination of the issue should be according to established rules 
of procedure and recognized principles of conduct. 3) That the 
activities of the arbitrator were to be rendered as a public service 
and consequently were honorary. 

To the first two concepts, the Association has strictly adhered ; 
upon the last concept it has been necessary to make adjustments. 
The War Labor Board, with its powers of compulsory arbitration, 
popularized the practice of arbitration as a gainful occupation for 
arbitrators. The rapid rise of arbitration provisions in collective bar- 
gaining agreements after the Wagner Act and during and following 
the Second World War made the problem of systematizing the costs 
of labor arbitrations a practical necessity to which the American 
Arbitration Association has directed its attention. 

In approaching the problem of systematizing costs, it must be re- 
membered that it is the fundamental right of parties to fix and con- 
trol costs and it is their obligation to pay them. Early in the history 
of commercial arbitration, when costs were left to the arbitrator to 
fix in his award, there was no legal control. Legislators later under- 
took to regulate fees of arbitrators, but still left to the parties the 
option of paying higher fees than those fixed by law. It is axiomatic 
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that without the consent of the parties and their active interest in 
keeping low cost arbitration, systematizing is not feasible in labor 
arbitrations. All that an administrative agent or Rules can do is to 
devise methods that enable parties to keep down costs and hope to 
obtain their cooperation. 

First, let us examine what constitute the costs of arbitration. 
They fall into two categories: 1) fees of arbitrators; and 2) ex- 
penses. 

Fees of Arbitrators 


Under fees of arbitrators are included two items: the charge per 
diem for hearings, and the charge for preparing the award and 
opinion. What is a fair charge for a hearing, and what is a fair 
charge for preparing an award and opinion? Formerly, the arbi- 
trator usually included in his per diem hearing charge the prepara- 
tion of his award and opinion. Later, with the tendency of parties 
to hold numerous hearings and sometimes to have records of testi- 
mony taken and submit briefs and reply briefs, the work of the 
arbitrator became heavier. So, also, more complicated have become 
the matters submitted to him; as, for example, time studies and the 
fixing of wage rates or the arbitration of certain disputed terms of 
a contract under negotiation. 


It is through the members of its Panels that the Association has 
sought to systematize fees: 1) By establishing for Panel arbitra- 
tors a per diem rate for hearings of from $25-100. 2) By indicating 
on the lists of names submitted to the parties the standard fee 
that each arbitrator expects to receive. Parties may then select the 
arbitrator with advance information on this point. 3) By request- 
ing Panel Members who customarily demand a fee to render oc- 
casional gratuitous service in instances where parties are unable 
to pay or where requirement that a fee be paid would limit the 
acceptance of arbitration. 4) By expediting proceedings so as to 
reduce the number of hearings. 5) By keeping a time record of 
length of hearings so that a fair fee, proportionate with the amount 
of service rendered, is charged. 

The difficulties in obtaining the cooperation of parties and arbi- 
trators can only be overcome through education and experience. 
What are some of the difficulties? Sometimes management would 
like to see costs kept high so as to discourage arbitrations. Some- 
times unions would like an arbitrator to hear as many grievances 
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as possible for one fee so as to keep down costs. Then, again, 
management and unions have their preferences in arbitrators and 
are inclined to pay high fees in order to get them. There is fre- 
quent opposition to shortening hearings if spokesmen of each party 
want to stress the importance of the issue long after the arbitrator 
has received sufficient evidence for his decision. It is also natural, 
when an arbitrator has done a particularly good job, for one or both 
parties to want to pay him a bonus or extra compensation. This 
upsets a schedule and encourages the arbitrator to seek similar 
compensation in all cases. 

But these are obstacles that persuasion to acceptance of stand- 
ards often overcomes. What is particularly difficult is the situa- 
tion caused by each side choosing an arbitrator and fixing his fee. 
If the arbitrator is both counsel and judge, his fee will be a com- 
bination high fee. The fact that each party fixes the fee of his 
arbitrator often creates disparity among the arbitrators; for the 
Panel or neutral arbitrator, serving under a schedule, frequently 
finds himself paid less than the others, even though the greater 
responsibility for the final decision rests with him. 

The Association has never believed it had any authority as an 
administrator to question the fee paid by a party to its appointed 
arbitrator. It has assumed, however, that in appointing men from 
its Panel, just as it sets standards for other qualifications for the 
office, it could determine what is a fair rate of compensation in a 
Tribunal administered under its Rules. 

It is in pursuit of this policy that the Association seeks to pro- 
tect parties against the ever-increasing high costs of preparing 
awards and opinions. It is becoming customary for arbitrators to 
charge the same rate per diem for preparing their award and 
opinion as is charged for a hearing. Consequently, parties who 
had expected to pay a $50 fee for one hearing not infrequently re- 
ceive bills for several additional days at the the same rate for writ- 
ing the award and opinion. These bills are submitted without ac- 
counting as to the actual time spent. 

It is readily apparent that when a Panel member is serving on 
a tri-partite board, requiring at least a majority award, that such a 
member is not in a position to control the extra expenditure involved 
in writing an opinion. The real difficulty arises in fixing the amount 
in advance, for the number of hearings, the volume of testimony, 
the intricacy of the case cannot be foreseen. What looks like a 
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simple issue involving the seniority or discharge of one person is 
often fraught with consequences to a whole industry. 

Nevertheless, considerable progress has been made by means of 
the following stipulation which parties are requested to enter into 
before the arbitrator is appointed: 


It Is Hereby Stipulated and Agreed between the Parties 
to the above entitled Arbitration that the arbitrator (name), 
shall be compensated by the parties at the rate of $ 
(one-half to be paid by each party) per day for each day 
of hearing or part thereof from funds deposited by them 
with the American Arbitration Association. 


The Arbitrator, , shall receive 
$ per day for all time devoted to considering 
evidence and the preparation of his award and opinion in 
this matter, not to exceed day(s). 


If the time limit set by the parties for preparing the award and 
opinion is too inequitable, it can be adjusted with the consent of 
the parties by the arbitrator setting forth the amount of work or 
time spent that would seem to justify an increase. If the time limit 
set is not acceptable to the arbitrator and he does not wish to abide 
by it, he need not accept the appointment. 

The difficulty is to persuade the parties to safeguard themselves 
against these high costs in advance of the appointment, and to 
abide by it should the arbitrator make other demands. This device 
is, however, coming more into general acceptance, for the parties 
know in advance what their cost in fees will be and it helps to 
keep down unnecessary hearings. 


Expenses 


Expenses cover two categories: the administrative fee to the As- 
sociation and miscellaneous expenses. 

The administrative fee is a fixed sum of $25 per party per hear- 
ing. The fee covers the administrative costs which include services 
of the administrator and clerks, hearing rooms in the offices and 
the processing of the case under the Rules. 

There are the further expenses of the arbitrators and clerks. 
These include traveling and hotel disbursements, long distance tele- 
phone and telegraph and other incidentals. When the arbitration 
is held at any of the branch offices of the Association, arbitrators 
are chosen in that vicinity and the expenses are small. But when 
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the arbitration is held at far distant points and there is no 
arbitrator in that area acceptable to the parties, or if the pre- 
ferred arbitrator comes from a distant part in any case, these 
expenses are greatly increased. For example, the Boston head- 
quarters of the Association services arbitrations held in Vermont, 
New Hampshire, Massachusetts, Maine and Rhode Island. When- 
ever possible, the clerk transports the arbitrator and himself by 
car, thus effecting a very real saving. 

The taking of a stenographic record is often a luxury that im- 
poses a heavy financial burden upon the parties. It is the respons- 
ibility of the Association not only to point out the cost in advance 
of the parties requesting it, but to effect the arrangement through 
firms that give the best rate and that are known to be impartial 
and competent. 

The Association has found that by requesting an advance deposit 
in instances where expense accounts will be required, and then 
by holding the clerk assigned to the case responsible for controlling 
expenses, it is able to keep down expenses. [Illustrative of this 
method is the record form required from the clerk in each case 
before the case is closed. (See next page.) 


Accounting to the Parties 


Monies deposited by the parties for an expense fund are received 
pursuant to the following stipulation: 


The expenses of the arbitrator and the clerk in attending 
the hearing shall be paid from a fund deposited by the 


parties as provided in Section 44 of the Voluntary Labor 
Arbitration Rules. 


The amount thus received is deposited in trust funds that are 
kept separate from all other accounts of the Association. When 
the case is completed and the attached statement is filed by the 
clerk, it is checked at the Central Office. Any items that seem 
excessive are checked; any expenses that seem unnecessary are 
questioned. When these matters are in order, the statement in 
full is sent to the parties, together with a check for any unexpended 
balance, or with a request for an additional sum to cover a deficit 
if such is disclosed. 

It is through rendering this accounting to the parties that they 
are able to analyze their own costs, make suggestions for reductions 
in future cases, or avoid the items that raise expenses. These ac- 
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counting statements also assure parties that the Association is 
watchful of their interests in keeping down costs. 

But despite these safeguards and the increasing cooperation of 
the parties in applying them, costs of labor arbitrations tend to 
increase to such an alarming extent that the integrity of arbitration 
itself as a low cost, expeditious proceeding is being questioned. It 
is quite evident that if arbitration is to become, and then to remain, 
a great instrumentality for the administration of justice and if it 
is to do its part in permanently improving labor-management re- 
lations, then not only the American Arbitration Association but pro- 
fessional arbitrators must take a hand in setting standards for 
systematizing costs. 
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THE HAVANA CHARTER (ITO) AND COMMERCIAL 
ARBITRATION WITHIN THE WESTERN 
HEMISPHERE* 


BY 


Martin DoMKE 


Tue International Trade Organization is a proposed Specialized 
Agency of the United Nations to administer and implement a code 
of principles and rules of fair dealing in international trade. Its 
charter, signed by 54 countries at Havana, Cuba, on March 30, 1948, 
covers the whole range of international economic relations and the 
international aspects of foreign investments and economic develop- 
ment. In Chapter VIII entitled “Settlement of Differences” (arti- 
cles 92 to 97), it lays down a procedure for the settlement of trade 
disputes between member-states which may arise out of the opera- 
tion of the Organization. Members are pledged to abstain from 
economic warfare as a means of settling economic differences, and 
are obligated to seek adjustment by direct negotiation and consulta- 
tion. When members fail in such efforts, they may submit their 
dispute to arbitration or refer it to the Executive Board. Any deci- 
sion of the Executive Board may be reviewed by the full Conference. 
Finally, a member may request an advisory opinion from the Inter- 
national Court of Justice on legal questions such as the interpretation 
of the Charter. 

The Charter further embodies an important provision in article 
72 (Icii), whereby the Organization shall have as one of its functions 
“to undertake studies, and, having due regard to the objectives of 
this Charter and the constitutional and legal interests of Members, 
make recommendations, and promote bilateral or multilateral agree- 
ments concerning measures designed . . . to facilitate commercial 
arbitration.” 

To this aspect of facilitating commercial arbitration and its relation 
to the work and the interests of the Inter-American Bar Association, 
this paper is devoted. 


I 


Settling disputes of any kind by pacific means has been an out- 
standing feature of the political and economic life of the Western 


hs Paper presented at the Sixth Conference of the Inter-American Bar Asso- 
ciation in Detroit, Michigan, on May 24, 1949. 
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Hemisphere during the last 100 years. The record of adjusting 
political controversies by the various means of mediation, conciliation 
and arbitration is nowhere better known and practiced than in the 
Western Hemisphere.’ This spirit of settling controversies amicably 
has also prevailed in the field of commerce and trade. Commercial 
arbitration has been used in the countries of this hemisphere for a 
long time. Agreements between Chambers of Commerce of the vari- 
ous countries have developed. An outstanding example is that of the 
Argentine Chamber of Commerce in Buenos Aires and the United 
States Chamber of Commerce made in 1916.? 

The movement for the use of commercial arbitration was not con- 
fined to business interests in the various countries. The governments 
themselves furthered the development in submitting a Report by the 
Pan American Union to the Seventh International Conference of 
American States held in Montevideo in 1933.4 The Conference rec- 
ommended uniform standards of commercial arbitration, to be intro- 
duced into the laws of the respective American states, and adopted a 
Resolution (XLI) to establish the Inter-American Commercial Arbi- 
tration Commission. The activity of that Commission since 1934 is 
a good example of cooperation between the nations in an important 
field, namely, that of eliminating trade controversies between the 
nationals and corporations of different countries and thus creating a 
sound basis for good understanding in international trade relations.‘ 

The achievement of the Inter-American Commercial Arbitration 
Commission would not, however, have been possible if the idea of 
commercial arbitration had not had its root in the life of the peoples. 
The ever expanding movement to settle economic disputes in the 
Western Hemisphere by arbitration gives rise to the hope that the 
confidence of the commercial world in that method of eliminating 
controversies may be steadily increased. Thus, arbitral issues and 
the recommendation of international agreements to facilitate commer- 


1“International Arbitration in Pan American Developments”, by Joseph L. 
Kunz, Texas Law Review, Vol. 27 (December 1948), p. 182. 


2 For a survey, see “Western Hemisphere Systems of Commercial Arbitra- 
tion”, by Martin Domke and Frances Kellor, in University of Toronto Law 
Journal, Vol. 6 (1946), p. 307. 


3 Commercial Arbitration in the American Republics (Pan American Union, 
Washington, 1933). 


* Report of the Inter-American Commercial Arbitration Commission 1938- 
1948. 
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cial arbitration will have to be studied as soon as the International 








Trade Organization comes to life. 
II 


How can this forthcoming work of the International Trade Organ- 
ization, as far as commercial arbitration is concerned, best be pro- 
moted through the activities of the Inter-American Bar Association ? 

Bar associations in various countries and international legal socie- 
ties have been leading in the promotion of commercial arbitration. 
A group of lawyers interested in international relations, the Inter- 
national Law Association, has for many years promoted the exten- 
sion of commercial arbitration. At its recent Congress held in Brus- 
sels, in 1948, international commercial arbitration was again a topic 
for consideration and debate. The interest of Inter-American law- 
yers in commercial arbitration became indeed very manifest when 
the Bustamente Code of International Private Law was adopted at 
the 1928 Havana Conference, and when the 1940 Montevideo Treaty 
on International Procedural Law provided for summary proceedings 
in the enforcement of arbitration agreements and arbitral awards. 

With the view to effectuating more fully the action taken at the 
Seventh International Conference of American States at Montevideo, 
the Inter-American Conference on Problems of War and Peace, 
held in Mexico City in 1945, adopted a resolution (XXIII b) 
whereby the “American nations submit to arbiters the controversies 
which may arise between businessmen of those nations, for the pur- 
pose of finding a rapid and easy solution of such controversies.” 

More recently, national and local bar associations in many coun- 
tries of this hemisphere have taken the lead, in cooperation with 
commerce and trade organizations, to improve the national statutory 
provisions of arbitration law in order to make the use of arbitration 
more easily available. Active in this respect have been bar associa- 
tions in Argentina, Brazil, Chile, Peru, Uruguay, Venezuela and the 
United States of America. 

The increased interest of Inter-American lawyers in commercial 
arbitration is, moreover, indicated by the activities of the Inter- 
American Bar Association itself. 

It may be recalled that at the First Conference held in Havana in 
1941, eminent speakers, among them Dr. Antonio Sanchez de Busta- 
mente and Dr. Phillip C. Jessup, recommended the use of arbitration 
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as a means to settle economic disputes, thus favoring the peaceful 
development of international relations.® 

At the Third Conference held in Mexico in 1944, our New York 
friend, Phanor J. Eder, presented a very able and interesting paper 
entitled “Arbitraje Comercial Inter-americano”.* The learned author 
traced the historical development of commercial arbitration in the 
western hemisphere and dealt in detail with various legal problems 
which face the practice of arbitration. 

At that Third Conference in 1945, the Section on Comparison of 
Civil and Commercial Law made a recommendation (No. 30) which 
reads as follows: 


“To approve the principles of commercial arbitration as a 
means of solving the controversies arising out of Inter-Amer- 
ican commerce; and that the rules provided by the 41st reso- 
lution of the Seventh Inter-American Conference be incorpo- 
rated in the legislation of each country to stimulate a greater 
use of arbitration and recommends to its members the use in 
inter-American commercial contracts of the uniform arbitra- 
tion clause drafted by the Inter-American Commission of 
Commercial Arbitration.” 


Integration of Inter-American commercial arbitration into trade 
development was well demonstrated when the Inter-American Com- 
mercial Arbitration Commission participated in the First Western 
Hemisphere Conference on Foreign Trade and Arbitration held in 
New York in 1943, and more recently, in the First Conference of 
International Commercial Arbitration held in Paris in 1946. Friends 
of long-standing in the practice of Inter-American arbitration, among 
them Phanor J. Eder, David E. Grant and Rafael Oreamuno, are 
representing the arbitration interests in the Working Committees 
which were established by the International Commercial Arbitration 
Committee, namely for the Unification of the Law on Arbitration 
and the Enforcement of Arbitral Awards, on Arbitration between 
Governments and Individuals, on Coordination of Commercial Ar- 
bitration systems, and on Education in Arbitration. Thus, through 
participation of inter-American representatives, the world-wide 
movement of commercial arbitration will profit by the experiences 
of the American countries. 


5 “Commercial Arbitration Considered at the Havana Conference of the Inter- 
American Bar Association”, by William Roy Vallance, in Arbitration Journal, 
Vol. 6 (1942), p. 136. 


® Memoria de la Tercera Conferenciea, tomo II, p. 101, 
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The work of the International Trade Organization under art. 72 
(Icii) of its Charter will first consist of studies and research in 
preparation of recommendations for international agreements on 
commercial arbitration. To that end, the activities of the Inter- 
American Bar Association may become helpful in furthering the 
task to which the ITO is devoted: “to expand the volume and to 
improve the basis of international trade.” Various opportunities 
arise, among which the following should receive special attention of 
the Inter-American Bar Association! 

1. Commercial arbitration in various countries and its effective 
use is based on modern law providing for the enforcement of arbi- 
tration agreements and awards. Statutory provisions in existence in 
the various countries of the Western Hemisphere should be improved 
by amendments to be based on the Resolution of the Seventh Inter- 
national Conference of American States, following the example of 
the Colombia Law No. 2 of 1938.7 For the promotion of those 
legislative actions, the support of business organizations may be en- 
listed and that of the National Committees of the Inter-American 
Commercial Arbitration Commission which are functioning in vari- 
ous countries with the participation of leading lawyers. 

2. The improvements of the national arbitration laws of coun- 
tries of the Western Hemisphere may entail a more or less uniform 
arbitration practice. Such development toward a certain uniform 
handling in the settlement of trade controversies is necessary before 
any international law of commercial arbitration may be considered. 
The recent draft of such a law by the Rome Institute for the Unifica- 
tion of Private Law® wil! only become the basis for an international 
convention to be later prepared by the ITO when existing arbitration 
laws and machinery in the various countries have been coordinated 
and the practice of international trade arbitration has followed cer- 
tain uniform rules. This need for uniform methods of settling trade 
disputes is more and more recognized. The many practical advan- 
tages should command the attention of lawyers interested in interna- 
tional trade problems. 

3. The movement for the wider use of trade arbitration should 
also take into consideration the increasing activities of governments 
in the field of international trade, by government-controlled agencies 


7 Reprinted in Phanor J. Eder’s paper (n. 6), on p. 111. 
§U.D.P. 1940—Draft I1I—December 1940. 
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and government-owned corporations which have become an impor- 
tant factor in the commercial life of the nations. As an example, 
the recent action of the Ecuadorian Government, by its Decree No. 
468 of December 14, 1948° provides for the insertion of an arbitra- 
tion clause (of the Inter-American Commercial Arbitration Commis- 
sion) in all import and export permits of the Department of Foreign 
Exchange of the Banco Central del Ecuador. 

4. International commercial arbitration may be further advanced 
by insertion of a provision in forthcoming commercial treaties to the 
effect that nationals and corporations of the two contracting coun- 
tries settle their trade disputes by arbitration. As an example, the 
Treaty of Friendship, Commerce and Navigation between China and 
the United States of November 4, 1946, may be mentioned, which 
in art. VI (4) obliges the High Contracting Parties to enforce com- 
mercial arbitration agreements and arbitral awards in their respective 
countries. 

IV 
The following 
RECOMMENDATION 


is submitted for adoption by the Inter-American Bar Association: 

1. Resolved that the Inter-American Bar Association recom- 
mends an increased development and use of commercial arbitration 
for the settlement of disputes arising out of inter-American trade. 

2. That the machinery of commercial arbitration within the West- 
ern Hemisphere may also be used for disputes between individuals 
and foreign governments in matters in which those governments 
participate directly or through their agencies and corporations in 
international trade. 

3. That the principles and standards as set forth in Resolution 41 
of the Seventh International Conference of American States be em- 
bodied in the legislation of each country. 

4. Resolved further that the Inter-American Bar Association rec- 
ommends the study and preparation of international agreements on 
commercial arbitration for later consideration by the International 
Trade Organization pursuant to article 72 (Icii) of the Havana 
Charter. 


® Registro Oficial No. 106, of January 10, 1949, p. 840. 


Ed. Note: The Recommendation was amended by the Council to the effect 
that no. 2, line 2, reads “should” instead of “may”; and that in no. 4 the 
recommendation is made “to the governments of the Western Hemisphere,” and 
ends with the word “arbitration.” The Recommendation as amended was ap- 
proved by the Council. 
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INTERESTING EVENTS IN INTER-AMERICAN 
ARBITRATION 


Tue Annual Report of the Inter-American Commercial Arbitra- 
tion Commission for 1948 presents a picture of a year of outstand- 
ing service to Inter-American businessmen in the settlement of 
their trade disputes. The nature and volume of the disputes handled 
by the Commission reveal a trend to even greater complexities in 
the international commerce of the future. New controversial fac- 
tors include currency restrictions resulting from U. S. dollar 
scarcity, the trend toward a buyer’s market, growing resistance to 
irrevocable letters of credit or sight draft payment transactions, and 
increasing competition. Added to the basic difficulties presented by 
language barriers; conflicts of laws, regulations and customs; and 
problems of distance, these new bases for controversy can only lead 
to the intensification of Inter-American trade problems. 

To facilitate and help expand the Commission’s services, addi- 
tional Vice Chairmen have been appointed, representing Chile, 
Venezuela, Brazil, Argentina, Colombia and Guatemala; new mem- 
bers were added from Argentina, Chile and Costa Rica; and the 
Inter-American panel of arbitrators has been expanded by the ap- 
pointment of additional Latin-American nationals. 

To aid in making its services available on a larger scale, the 
Commission will continue to encourage the employment of its 
arbitration clause by business firms, trade associations, professional 
groups and educational institutions specializing in foreign trade in 
the United States and abroad. Also, it will carry forward its 
negotiations with other Latin American countries to encourage the 
adoption of the clause, thereby extending its protection to greater 
areas of foreign trade. 

The Commission boasts a record of the settlement through nego- 
tiation of a large proportion of the disputes submitted to it. “For 
all practical purposes, the Commission believes that the core of its 
activities will still be, in the foreseeable future, negotiated settle- 
ments whether through the active intervention of the Commission 
or by direct discussion between the parties themselves as the result 
of the existence of the Commission’s clause in the contract.” Thus, 
with its record of service for the year 1948 and its plans for future 
expansion, the Inter-American Commercial Arbitration Commission 


retains its indisputable leadership in Western Hemisphere trade 
arbitration. 
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BENELUX ARBITRATION 


BY 


Dr. PIETER SANDERS 
Member of the Bar, Schiedam, Holland 


Tue Economic Union between Belgium, the Netherlands and Lux- 
emburg will take effect on July 1, 1950. From that moment on, the 
commercial transactions between the Dutch and the Belgians will 
increase greatly and, inevitably, so will commercial disputes. How 
will these disputes be settled? If no arbitration agreement exists, 
the official judicial machinery has to be used, the judges of the de- 
fendant’s domicile being competent to hear such cases. 

Fortunately, the three Benelux countries have arbitration statutes, 
all based on the French Code de Procédure Civile. This Code is still 
in use in Belgium and Luxemburg. In the Netherlands, the Code 
was in force from 1811, when Holland was occupied by Napoleon, 
until 1838. It was replaced then by a National Code of Procedure, 
the formulators of which were under strong influence from its pre- 
decessor. So the three countries can be said to possess a common 
legal basis for arbitration, which of course is of great importance for 
the development of Benelux arbitration. 

Arbitration practice and the judicial attitude towards arbitration 
vary in the three countries. Under the same Code de Procédure 
Civile the arbitration clause was held valid in Belgium, invalid in 
Luxemburg. By the law of April 20, 1939, the latter country 
amended its arbitration law so that now an arbitration clause is legally 
valid also in Luxemburg. In the Netherlands, this has never been 
a problem, since the National Code of Procédure of 1838, which con- 
tains an arbitration section, stipulated expressly the validity of the 
arbitration clause. 

Although the arbitration clause in Belgium is valid, a submission 
nevertheless must be made when a dispute under the arbitration 
clause arises. In the Netherlands and Luxemburg this is not neces- 
sary. This is an important difference in arbitration practice, to which 
thought must be given when rules of arbitration, to be used in all three 
countries, are considered. This difficulty however can be overcome. 

Among the three countries, the Netherlands is the most arbitra- 
tion-minded. It is the only country in which a monthly periodical is 
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published. Begun in 1919, the Arbitrale Rechtspraak prints articles 
on arbitration and arbitral awards. In the Netherlands, the practice 
of arbitration is spread all over the country, although the bulk of 
arbitrations take place in the business centres of Amsterdam and 
Rotterdam. In Belgium, arbitration is mostly concentrated in 
Antwerp. In none of these countries does there exist an arbitration 
centre such as the American Arbitration Association provides. Ar- 
bitration is practiced by many commercial organizations, each with 
its own set of arbitration rules and its own way of nominating 
arbitrators. 

This short survey may give a bird’s eye view of the actual state 
of affairs with regard to arbitration in the three Benelux countries. 
The question now arises, how to proceed in order to promote Benelux 
arbitration? This question is more easily put than answered. 

The ideal solution in my opinion would be to create in each 
country a central Arbitration Institute which can act as an adminis- 
trator of arbitrations in the same way as the American Arbitration 
Association does in the United States. Benelux arbitration would 
follow logically out of this construction by an agreement between 
the three national Arbitration Institutes. They could create a Benelux 
Arbitration Committee, with sections housed in the headquarters of 
the National Arbitration Institute in each country. The Benelux 
Arbitration Committee should take care of the joint arbitration rules 
and the development of the educational work. It should function as 
the administrator of Benelux arbitration and maintain, as a nucleus 
for the whole system, a joint panel of arbitrators. 

All this sounds perhaps very simple, but practice is much more 
complicated. First of all, one has to consider all the different types 
of arbitration existing in the several branches of commerce, e. g. 
grain, oilseeds, diamonds. These arbitration systems have been func- 
tioning until now quite satisfactorily in each country separately. 
When in 1950 the Economic Union comes into effect, these organiza- 
tions will have to find a mode of cooperation. A non-profit, tech- 
nically wel! equipped Benelux arbitration organization could be of 
great help in finding the solution for these problems. 

In this connection a difficult but rewarding task urges itself upon 
our national Chambers of Commerce. In Belgium, there are 42 
Chambers of Commerce; in the Netherlands, the Chambers of Com- 
merce have available 36 offices all over the country. If one wants to 
build an arbitration system for the three Benelux countries, the in- 
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termediary of the national Chambers of Commerce is indispensable. 
A committee to study these questions is already being formed. 

The importance of the problem cannot easily be overestimated. If 
the economic Union of our three countries is to be successful, a 
simple method of peacefully settling the various kinds of disputes 
which will naturally arise out of the increase in economic transac- 
tions between the individuals of the three countries must be estab- 
lished. The problem is a difficult but fascinating one and needs the 
attention of all those who look upon arbitration as an instrument of 
peace in a world full of disagreements. 





The Swedes have a word for it: arbitrate. The new Swedish 
Stock Corporation Act, effective January 1, 1948, provides for ar- 
bitration in the following instances: (1) where, under an option 
to acquire shares in the event of a transfer, an agreement cannot be 
reached on the purchase price; (2) where a shareholder may be 
obliged to purchase shares under another shareholder’s demand and 
denies the grounds for the demand, or if there is disagreement on the 
purchase price; (3) where, under a merger, the parent corporation 
wishes to purchase shares in its subsidiary corporation, and the share- 
holders of the subsidiary corporation deny the grounds for the parent 
corporation’s demand or if no agreement can be reached on the pur- 
chase price; and (4) where, under a merger, the shareholder demands 
that his shares in the subsidiary corporation be purchased by the 
parent corporation. The Act also provides that if the by-laws con- 
tain a provision that disputes between a corporation and its board, a 
member of its board, its managing director, liquidator or shareholder 
shall be referred to one or more arbitrators, such provision may have 
the same effect as attaches to an arbitration agreement.* 

* Sections 70, 223 and 227 of the Swedish Stock Corporation Act, translation 


made available by the courtesy of Edgar Malmstrom, Managing Editor of 
Svenska Dagbladet. 

















AUSTRALIAN-AMERICAN TRADE ARBITRATION 


In 1947, the London Court of Arbitration concluded an agreement 
with the American Arbitration Association whereby a joint clause 
was recommended for inclusion in contracts between the nationals of 
the two countries. The Eleventh Congress of the~Federation of 
Chambers of Commerce of the British Empire, held in Johannes- 
burg in September 1948, recommended that other Commonwealth 
Chambers which have arbitration tribunals would enter into negotia- 
tions with the American Arbitration Association with a view to in- 
cluding similar clauses in contracts between their own nationals and 
American traders.* 

Pursuant to that recommendation, the Associated Chambers of 
Commerce of Australia and the American Arbitration Association 
have approved the following clause for use in Australian-Ameri- 
can trade contracts :** 


“Any dispute or claim arising out of or relating to this con- 
tract or any breach thereof shall be settled by arbitration. If 
the arbitration is held in the State of (here insert the name 
of the State in the Commonwealth of Australia) the construc- 
tion validity and performance of this contract shall be gov- 
erned by the law of the said State and any such dispute or 
claim shall be submitted to the Arbitration of (here insert the 
name of the Chamber) under and in accordance with the 
Rules for Commercial Arbitration within the British Empire 
with minor alterations to suit Australian conditions as ap- 
proved and adopted by the Chambers of Commerce in 
Adelaide, Brisbane, Hobart, Melbourne, Perth and Sydney, 
and confirmed by the Associated Chambers of Commerce of 
the Commonwealth of Australia. If the arbitration is held 
in the United States of America it shall be conducted under 
the Rules of the American Arbitration Association. In the 
event that the parties have not designated the locale of the 
arbitration and are unable to agree thereon either party may 
apply to the International Law Association in London to de- 
cide the locale and its decision shall be accepted by the parties 
hereto.” 


* For text see Arbitration Journal 1948, p. 217. 


** Further details are available from the Associated Chambers of Commerce 
of Australia, Civic Center, Canberra, A.C.T., Australia, or from A.A.A. 
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I AM AN ACCIDENT DISPUTE 


CRUISING around the city last night, looking for victims, 1 heard a 
crash. To me a crash is like a fire alarm to a small boy. I rushed 
to the scene so as to be on hand when needed. In this case I was 
only mildly surprised, for I had been noticing a car doing crazy 
things and I tagged along. 

When I arrived I thought my hosts were going to disappoint me. 
In one car were a boy and his best girl; in the other, a father, mother 
and small boy. The men were swearing at one another and calling 
names and telling each other where they got off and who did they 
think they were? So long as this kept up I wasn’t much interested, 
for at this stage they often get together but when a crowd began 
to collect and a reporter turned up and a motorcycle cop came along 
and they started taking license numbers and getting names, I settled 
down to a real job. 

What is the job of a dispute in an accident? Well, it is quite 
intricate. I start spinning a web of ill-will. First, I convey the 
impression that this isn’t the boy’s first offense and his driving is 
a menace to the public and the cop gets interested and gives him 
a ticket. Then I suggest to the reporter that there is a story in a 
pretty, well-dressed girl being in a motor crash at 4 A.M. and he 
starts looking up the girl. Then I whisper to the wrecking crew 
to. say what a — of a mess and it will cost a lot to fix the cars, 
laying the foundation for a fat bill. Then I discover that the woman 
is soon to have a baby and I suggest to the father an ambulance 
and some X-rays and hint a possible contribution to his future 
hospital bill. 

I hear “Willie” complaining about his old baseball knee and I say 
“Lay it on, son, there may be something in it for Dad.” I happen 
to know the cop is out for a record in the little town of in 
Connecticut, so I persuade him to remember some things he did 
not see. 

I now have a pretty fair start but I am by no means through. 
Mr. Employer is going to read the story about it in the press. He 
will not like it, for he has a suspicion the boy was drunk, so he 
may fire him. The girl’s parents don’t like the story either, so they 
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persuade her to break her engagement. Being the sole support of 
his family, I plant a nice slice of resentment on that doorstep which 
future deprivation makes them pick up and nurse. 

Nor do I forget the insurance adjuster, who wants to get the best 
possible settlement, nor the lawyer who wants to get the biggest fee 
he can, nor the witnesses who have to take time out of their work 
to go seven times to the court on pleas of adjournments. 

By this time I have everybody steamed up and I begin to collect 
my board and lodging. I am the means of collecting $150 for the 
father from the insurance company. One half of this goes to the 
lawyer, $48 to the garage and $37 to the hospital. When he gets 
through paying bills, he is $10 “in the hole.” Summed up, the 
repair bills ran something like this: a garage bill for mechanical 
repairs; a hospital bill for human repairs (the baby arrived on time 
and is a boy) ; a court bill for community repairs (perhaps an im- 
provement of the road, which seems to have been without lights 
at the intersection) ; a lawyer’s bill for legal repairs; an employment 
fee for a job; and no repairs for a lost sweetheart. 

Nor am I forgetting the time bill for witnesses and parties, the 
reputation bill for the boy and for his family who have to hear 
over and over again from neighbors, “I hear your boy is in trouble 
again” (when was the first time, please). 

Could all this have been avoided? Why not? Suppose the parties 
had known about arbitration and had said: “Well, let’s arbitrate 
this; here is my card and number. See you tomorrow at the head- 
quarters of the Arbitration Tribunal.” Not even “you come to 
my office’—no superiority about it at all. Each party gets back 
in his car and drives off. The reporter shrugs and says “false alarm ; 
nothing in it.” The employer doesn’t hear about it and the girl’s 
dad hears there was a wet pavement and a skid and he is mighty 
glad to have her safely back. The insurance adjuster doesn’t have 
a chance at his wearing-down process and the lawyer doesn’t get 
a chance at “ambulance chasing.” 

The next day the parties appear before an arbitrator, or three of 
them if they like, in a private tribunal; they tell their respective 
stories and produce witnesses, if they have any; the garage man 
submits his estimate for repairs, which the arbitrators can check 
if they like by going to see the car; or they can call in a doctor— 
(not rival doctors but a neutral doctor) to examine the woman and 
give his opinion. 
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They make an award which can be entered as a judgment, if the 
parties like, but it is usually not necessary, as by this time the men 
discover that they are fellow Rotarians and the bride-to-be is 
discussing babies with the mother, and they want a friendly settle- 
ment and will probably have dinner together next week. 

And I die a natural death, never having had a real chance to 
grow up. But how I miss that court and the cop and the lawyer 
and the reporter. They would have made something out of me. 





Death taxes in disputes where there is a conflicting claim as to 
the decedent’s domicile may now be arbitrated or compromised in 17 
states and the District of Columbia. These statutes* fill a pressing 
need, created by the inability of representatives of an estate to ob- 
tain an adjudication of domicile in the absence of covering legisla- 
tion. Moreover, at least two of the states (Maryland and Vermont) 
have adopted the Uniform Act of Interstate Arbitration of Death 
Taxes, which places responsibility for intervening in the arbitration 
proceedings on the administrator or executor, to whom the tax au- 
thorities look for payment, thereby making it unnecessary for the 
beneficiary or donee to intervene. 

The first arbitration proceeding has been initiated to avoid pay- 
ment of double death duties in a dispute involving conflicting claims 
of Massachusetts and New Hampshire on the $7,000,000 estate of 
Isabel Anderson. The tax commissioners of the respective states 
were “required to appoint a member of a board of arbitrators. These 
members in turn must select a third member. The board so selected 
shall ‘have power to administer oaths, take testimony, subpoena and 
require the attendance of witnesses and the production of books, 
papers and documents and issue commissions to take testimony.’ 
Then, the board shall proceed to determine the domicile by majority 
vote, with such determination to be final and conclusive and binding 
on both states ‘on all questions concerning the domicile of the de- 
cedent for death tax purposes’.”** 


*For a list of jurisdictions, see Inheritance Estate and Gift Tax Reports, 


Commerce Clearing House, Section 12.035. 


** See ibid., Report No. 135, March 15, 1949. 
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WORLD LAW FOR INDIVIDUALS — NOW 
(A Reply) 


BY 


Rosert B. E ty, III 
Member of the Pennsylvania Bar 


IN THE Original article on this subject’ the author, James Oliver Mur- 
dock, takes a rather dim view of the immediate future of inter- 
national judicial process, so far as it concerns possible application 
to individuals. It is the purpose of this article to consider briefly 
how far one is justified in believing that efforts to establish now some 
form of international courts with jurisdiction over individuals amount 
to what the cited article describes as “a starlike aspiration”, attempts 
to “attain the millennium in one leap,” and “pursuing a mirage.” 

Mr. Murdock admits that there exists a body of private interna- 
tional law ready for interpretation and enforcement, as asserted in 
the present author’s “Minority Report Regarding the Progressive 
Development of International Commercial Arbitration.”* He further 
admits that the real need is for international judicial machinery. 
Were there any doubt on the latter point, it should fade before a 
reading of the article by Judge Ernst Rabel, lately of the Perma- 
nent Court of International Justice, on “International Tribunals for 
Private Matters.”® 

What, then, are the specific reasons advanced by Mr. Murdock to 
support his conclusions that this need cannot be filled? They appear 
to be as follows: 

1) “A sufficient number of ‘permanent, independent and com- 
petent courts’ would have to be organized and staffed all over the 
world.” The assumption seems to be that the effort involved would 
be prohibitive, since that number must be tremendous. 

2) “A fully organized international executive to provide for en- 
forcement would be needed . . . [since] . . . courts do not enforce 
their judgments.” 


— Law for Individuals”, Arbitration Journal, N. S. Vol. 3 (1948), 
p. 203. 


?“American Bar Association, Section of International and Comparative 
Law”, loc. cit., p. 207. 


8 Loc. cit., p. 209. 








3) “The United Nations [is] deadlocked by the inflated veto 
power.” 

4) “The major peace treaties [are] still to be negotiated.” 

5) Because “the Minority Report [of the present author] cites 
the Nuremburg and Tokyo War [Trials],” it is assumed that the 
proposed international courts must also exercise criminal jurisdiction. 

6) “Our primitive heterogeneous world society requires rudimen- 
tary and flexible techniques essential to . . . the foundation of the 
temple of world justice.” 

None of these reasons seem to take into consideration the type of 
International Courts of Civil Appeals proposed by the present author 
in an article appearing in 35 American Bar Association Journal 112 
(February 1949). In brief, the specifications for such courts, and 
the answers they give to Mr. Murdock’s objections are as follows: 

a) The proposed courts must be created by the United Nations, 
as the Supreme authority in international affairs. 

b) They should be created by the General Assembly of that Or- 
ganization, in view of its duty under Article 13 of the Charter to 
encourage “the progressive development of international law,” and 
its authority under Article 22 “to establish such subsidiary organs 
as it deems necessary.” If so created, there is no need to fear the 
“inflated veto power.” The General Assembly acts by vote of a two- 
thirds majority. 

c) The proposed courts must be subsidiary to the International 
Court of Justice, designated by Article 92 of the Charter as “the prin- 
cipal judicial organ of the United Nations.” 

d) Their jurisdiction, although it should be compulsory so far as 
it extends, should only be imposed with the unanimous consent of 
the countries concerned. There is no more need for every nation in 
the worlc ‘> adhere to a statute creating such courts than there is in 
the case of the International Court cf Justice. It would be folly to 
include Russia, in view of Mr. Vyshinsky’s recent expression of the 
Soviet concept of the judiciary. Former belligerents might, or 
might not, be permitted to adhere after the peace treaties are con- 
cluded. 


e) The jurisdicti.. of the proposed courts should extend to indi- 
viduals, corporations and other legal entities, as well as states, in the 
same manner as does the jurisdiction of the national courts in the 
countries concerned. 
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f) That jurisdiction should, for the present at least, be civil only— 
in order to avoid a premature venture into the highly controversial 
and ill-defined criminal field. Extension of the Nuremburg and 
Tokyo principles can well wait until the criminal corpus juris gentium 
has taken on more exact and acceptable form. 


g) The jurisdiction of the proposed courts should also, for the 
present, be appellate only, so that there may be no sudden and un- 
necessary departure from established national trial procedures. If it 
were so restricted, the number of courts necessary need not be so ap- 
palling as Mr. Murdock seems to fear. If ten Circuit Courts of 
Appeals can serve forty-eight States in our Union, surely a dozen 
would more than suffice those nations originally willing to cooperate 
in assisting the United Nations to establish the proposed international 
judiciary. 

h) The decisions of the proposed courts should, in the interest of 
certainty and uniformity, be superior to rulings of national courts on 
questions of international law; just as constitutional considerations 
require decisions of national courts of last resort to be supreme in 
questions of national law. This division of authority could be accom- 
plished by having national courts of last resort decide, in appeals in- 
volving questions of international law, only the relevant questions of 
national law. The proceeding could then be certified to one of the 
proposed courts for final disposition. Thereafter it could be remitted 
to the national courts for enforcement, with no need for new execu- 
tive machinery. 


i) Similarly, the decisions of the proposed courts should be given 
the same force as precedents in international law as the decisions of 
national courts are given in their sphere under the doctrine of stare 
decisis. 

Such an arrangement would appear to be sufficiently “rudimentary 
and flexible” to satisfy even those who view the possibilities of world 
law for individuals now as less promising than does Mr. Murdock. 
It could be gotten under way by any group of like thinking countries, 
such as the signatories to the North Atlantic Pact, or the members 
of the Pan American Union, through drafting a protocol for Statute 
to be enacted by the U. N. General Assembly. [A specimen of such 
a draft was submitted by the author in his testimony before the Sen- 
ate Foreign Relations Committee on the North Atlantic Pact. See 
the Congressional Record of May 9, 1949.] Such a statute could be 
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amended from time to time in such fashion as the adhering parties 
might agree, with the approval of the General Assembly. 

In short, Mr. Murdock appears to agree with half of the advice 
given by Justice Jackson of our Supreme Court in a recent address 
on the development of a modern law of nations. The writer advo- 
cates following that advice in full. What the Justice said was: 


“We should take advantage of every opportunity to deal 
with international controversies by adjudicative or arbitral 
techniques. In this way we will enlarge and expand the 
world’s experience in using these orderly and reasonable 
processes, fashion an increasing body of decisional and cus- 
tomary international law, and encourage the law-abiding habit 
among nations.” 





Air transport agreements have been signed by the United States 
with 38 countries. These bilateral agreements grant signatory na- 
tions various traffic rights and other facilities for the operation of 
flights over principal air lanes and to and from principal airports. 
The majority of these agreements call, in the event of dispute, for 
an advisory report by the International Civil Aviation Organization. 
In more recent agreements, among them those with Panama and 
Finland, tripartite arbitration machinery was provided for to settle 
disputes concerning the application or interpretation of the agree- 
ment. The parties must designate their choice of arbitrator within 
two months after the delivery of a diplomatic note by either party 
to the other requesting arbitration, thereby commencing the pro- 
ceeding. The third arbitrator is chosen by the two so designated, 
but he may not be a national of either contracting party. If the 
third arbitrator is not chosen within three months following the 
delivery of the note, the selection shall be made by the President of 
the International Civil Aviation Organization Council from a panel 
of arbitrators maintained by that organization. 


422 Temple Law Quarterly 153. 
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FRIENDS OF ARBITRATION: ALVIN E. DODD 


“... THE INGENUITY of American business can and must be mobil- 
ized in the interests of lasting peace. I am most happy at the oppor- 
tunity to participate in this important effort for American business to 
exercise its capacity for business statesmanship.” 

In these words, delivered by Alvin E. Dodd when he took over active 
management of the United States Council of the International Cham- 
ber of Commerce in October 1947 (at that time called the U. S. Asso- 
ciates), we have a portrait of an enlightened businessman, aware of 
his responsibilities to the American people and to the people of the 
world. 

A mere recognition of management’s responsibility to society was 
not enough for a man of Mr. Dodd’s sincerity and vitality. Con- 
stantly searching for further opportunities to establish harmony in 
commerce and industry, he embraced arbitration as a most desirable 
method of settling disputes amicably. Thus, implementing his con- 
cept of business statesmanship, Mr. Dodd accepted an appointment 
to the AAA panel in 1935. Since that time, he has participated in 
the work of AAA by arbitrating commercial and labor disputes, and 
by making himself available for his expert advice and opinions. 

Mr. Dodd has long been active in the field of international busi- 
ness affairs and management. Now Executive Vice-Chairman of the 
U. S. Council, while Managing Director, he supervised the operations 
of twenty-one working committees which work with technical experts, 
to prepare economic policy reports in important areas of international 
economic relations. These reports were sent to the International 
Chamber of Commerce and were then submitted to the individual 
member governments and to the Economic and Social Council of the 
United Nations, which the ICC serves as official consultant. 

It is not surprising, therefore, to discover that Alvin E. Dodd has 
not only manifested an active interest in the development of inter- 
national arbitration, but has been instrumental in its march forward. 
The UN Economic and Social Council can function efficiently only 
if the leaders of international commerce work conscientiously to 
bridge the gaps between the vastly different economies of its member 
nations. Believing that understanding and a willingness to cooperate 
can be advanced in commercial transactions through the use of the 
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international arbitration facilities, Mr. Dodd has long pioneered for 
the adoption of the concepts and procedures of arbitration by the 
many countries with which his work has brought him into contact. 

With the increased activities of the U. S. Council of the Interna- 
tional Chamber of Commerce, Alvin E. Dodd as its new Executive 
Vice Chairman will have even greater opportunity in the future to 
advance the cause of economic stability by encouraging the use of 
arbitration as a mature, tried-and-proved method of settling and 
reducing controversies in domestic and international business affairs. 





More new uses for citizens’ arbitration. J. Holmes Smith, Ex- 
ecutive Vice Chairman of One World Congress, has recommended 
that a dispute between officers of his organization and of the One 
World Award Committee be submitted to AAA for settlement. 
The Congress, a federation of non-governmental agencies joined 
together to work for peace, has been cooperating with the One 
World Award Committee in promoting their similar objectives. In 
view of criticisms directed against the Committee’s financial methods 
and granting of awards, several Committee members resigned. 
James H. Sheldon, Chairman of the 1949 One World Award Com- 
mittee on Nominations, announced that his group would be happy 
to compose its differences with Mr. Smith and his colleagues 
through an AAA proceeding. 

Mr. Smith’s proposal to AAA was not for an ordinary arbitration 
hearing, but was a request that AAA conduct a thorough investiga- 
tion of the allegations concerning the Committee’s methods and 
report its findings to the public. Thus not only is arbitration itself 
again recognized as a desirable means of settling controversies 
amicably—this time in the rapidly expanding field of citizen organ- 
izations working to improve international relations—but the serv- 
ices of AAA once more prove adaptable to varied needs of settle- 
ment. 




















LABOR ARBITRATORS CONFERENCES 


BY 
Joun EastMAN, Jr. 
Director of Regional Offices, American Arbitration Association 

The educational policy of the American Arbitration Association is 
to bring about in the United States and abroad the widest possible 
use of arbitration as an effective and democratic method of settling 
disputes. 

For years, wherever possible, the Association has been cooperating 
in varying ways, with schools, universities, bar associations, trade 
associations and other groups interested in arbitration, to spread the 
knowledge of arbitral methods. Arbitrators certainly stand high 
among the interested groups. 

The educational value of conferences for arbitrators was so 
clearly evident years ago that the Association pioneered in holding 
conferences throughout the country for its national panels of arbi- 
trators. These panels of arbitrators are one of the Association’s 
pillars of strength and now number over 12,000 members. 

At the time of the National Recovery Administration, monthly 
conferences were held and various officials of the NRA came from 
Washington to New York to address the arbitrators. When the 
Association established its Voluntary Labor Arbitration Tribunal 
in 1937, it was realized that industrial arbitrations would involve 
grievances of many different kinds: questions of seniority, work 
loads, working conditions, discharges for any of many causes, bonus, 
incentive or holiday pay, contract interpretation, terms of a new 
contract, etc. It was known that some arbitrators were well qualified 
by their training to act in certain types of grievances, some in others, 
but that very few were qualified or trained to arbitrate all types of 
industrial disputes. To be prepared to fulfill our duties to the in- 
dustries and unions who had evidenced their approval of AAA ad- 
ministration by including our clauses in their labor-management 
agreements, it became necessary that we do everything possible to 
help educate the members of our national labor panel. Conferences 
exclusively for labor arbitrators were commenced. 

With the coming of the war, conferences of arbitrators and those 
interested in labor management affairs were stepped up considerably. 
The Association prevailed upon the War Labor Board officials to 
address these conferences in order to educate the arbitrators and 
others in attendance on the policies and regulations with which it 
was vital that they be familiar. 
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Conferences held since the conclusion of the war have been de- 
voted to matters of general interest to the arbitrators. In the fall 
of 1948 a committee was formed in New York to decide on matters 
for discussion at future conferences. Immediately following Dr. 
George W. Taylor’s delivery of his paper “Effectuating the Labor 
Contract Through Arbitration” before the National Academy of 
Arbitrators in Washington last January, in which he declared that 
“. . mediation has been developed as part of the arbitration proc- 
ess”, the committee decided to hold a conference for the purpose of 
discussing the paper. 

The first of such conferences was sponsored by the American 
Arbitration Association, the Arbitration Division of the New York 
State Board of Mediation and the Arbitration Division of the New 
Jersey State Board of Mediation at AAA headquarters in New 
York on March 1, 1949.2 A panel consisting of David Cole, Chair- 
man; Professor Walter Gellhorn of Columbia Law School; Jules 
Justin, Esq.; and J. Noble Braden, Tribunal Vice President of the 
AAA, led the discussion. Dr. Taylor had planned to take part but 
at the last moment was unable to attend because of the railroad 
labor proceeding in Chicago to which he was appointed by President 
Truman. 

This conference was of such obvious importance that the Associa- 
tion decided to hold, at the earliest possible date, similar conferences 
in Boston, Detroit and Chicago. 

The conference in Boston, held on April 25th, was sponsored by 
the AAA, the Federal Mediation and Conciliation Service, the Massa- 
chusetts Board of Conciliation and Arbitration, and the National 
Academy of Arbitrators. It was opened by a panel presentation by 
Saul Wallen, Chairman; Professor Hugh W. Babb of the Boston 
University School of Business Administration; Professor John T. 
Dunlop of Harvard University; Dr. A. Howard Myers; and Pro- 
fessor Charles A. Myers of the Massachusetts Institute of Tech- 
nology. 

The New England arbitrators were not as strongly against the 
Taylor conception as the New York group.? It is believed that this 
is so largely because many of them serve in unadministered arbitra- 
tions and a number of them have been and are impartial chairmen. 

The Detroit Conference, held on May 12th, was sponsored by the 
AAA, the Federal Mediation and Conciliation Service, the Michigan 


1See “The Functions of the Arbitrator in Labor-Management Disputes” 
by J. Noble Braden, The Arbitration Journal, Vol. 4, No. 1, 1949, p. 35. 
2 Ibid. 
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State Mediation Board and the National Academy of Arbitrators. 
Dr. Wesley A. Sturges, Chairman of the Board of the American 
Arbitration Association and Dean of the Yale University Law 
School, acted as Chairman for the Detroit Panel which included 
Gabriel Alexander, Arbitrator for General Motors; J. Noble Braden 
and David Wolff. Professor Harry Shulman of Yale University 
was to have been a member of the panel but was unable to attend. 

Approximately 40 arbitrators were present. All of them are ex- 
perienced and some are outstanding in the labor arbitration field. 
As in New York, practically all of those present disagreed with the 
Taylor paper. One well-known arbitrator stated he had made it a 
point to secure a written stipulation any time it was requested that 
he go beyond what he conceived to be the proper jurisdiction of the 
arbitrator. 

The Chicago Conference was held on May 13th and was sponsored 
by the AAA, the Federal Mediation and Conciliation Service and 
the National Academy of Arbitrators. Dr. Wesley A. Sturges was 
the Chairman of this panel also. The other members were Charles 
O. Gregory; Peter M. Kelliher; John A. Lapp; and Dean John Day 
Larkin of Illinois Institute of Technology. Professor Nathan Fein- 
singer of the University of Wisconsin was unable to attend and his 
paper was read by Dean Larkin. 

One of the 35 arbitrators present pointed out that the basic premise 
of Dr. Taylor’s paper is that the settlement of grievances through 
arbitration is—or should be—an extension of the collective bargain- 
ing process. Therefore, the test of a good award is its mutual 
acceptability. The means of achieving such acceptability is the 
technique of mediation—that is, if you can get away with it. The 
arbitrator continued by commenting that Dr. Taylor’s remarks .are 
a little short on the subject of what happens if you can’t get away 
with it, either because the contract is perfectly clear or because the 
parties have framed the issue so narrowly as to necessitate a “yes” 
or “no” answer. 

The four conferences were attended by arbitrators with varying 
degrees of experience in the labor-management field. It was clearly 
evident to all that the exchange of ideas and views on the Taylor 
paper was of great educational value to each one of them. 

As a part of the Association’s educational policy, it will continue 
to sponsor labor arbitrators conferences throughout the country. 
The cooperation of all agencies and individuals interested in the 
education of labor arbitrators will be welcome. 
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LABOR ARBITRATION IN THE NEWS 


Compulsory arbitration was opposed in a report by a three-man 
Presidential commission appointed to make recommendations for 
handling labor disputes on atomic energy projects. The commission, 
consisting of William H. Davis, former Chairman of the National 
War Labor Board, Aaron Horvitz, New York arbitrator, and Dr. 
Edwin E. Witte of the University of Wisconsin, recommended that, 
in the interest of national security, President Truman should appoint 
a special labor relations panel to deal with disputes in atomic labor 
relations. The commission’s report emphasized the importance of 
maintaining voluntary methods in reaching agreements. 

The proposed Atomic Energy Labor Relations Panel would serve 
as a mediation board of last resort, taking jurisdiction only where 
disputes threatened an essential part of the atomic energy program. 
The Panel would first try to settle the dispute by agreement, and if 
that failed, it would make recommendations which the parties could 
accept or reject. While the dispute remained in the hands of the 
Panel and for 30 days after its disposition, labor and management 
would be required to maintain the status quo. Presumably, if the 
Panel’s recommendations are rejected, the 30-day period would permit 
the parties to make renewed efforts to reach an agreement. In dis- 
putes involving vital operations, general national emergency provi- 
sions would be invoked under national labor relations legislation. 


Ambiguity of reopening clauses in labor contracts results fre- 
quently in disagreements between the parties on interpretation. 
Rarely do such clauses or agreements to submit to arbitration under 
the clauses define standards for the arbitrator’s guidance. Gen- 
erally, a phrase such as “revision of wages”, “adjustment of wage 
rates” or “revision upward of wage scales” is all that the arbitrator 
has to help him decide what the parties intended the language to 
cover. Such language is hardly sufficient when the arbitrator is 
called upon to determine whether the parties intended that he con- 
sider general across-the-board increases, minimum wage scales, cost 
of living bonuses, payment for rest periods, the classes of employees 
to be covered, the date the new wages will take effect, etc. 

In cases of such loosely worded reopening clauses, the arbitrator 
must often define the standards by himself, using either a rigid or 
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a flexible yardstick, depending upon the facts in the specific case. 
In a recent arbitration under an agreement limiting contract reopen- 
ing to “revision of wages,” premium pay for Saturday and Sunday 
work was held not arbitrable. The union there admitted that it 
was also seeking, though the award of double time wage rates for 
these days, to replace the five-day work-week with a Monday-to- 
Friday work-week. The arbitrator held that this was a question of 
hours of work and not of wages, and denied having jurisdiction. 

Thus, the parties to an agreement which is to contain a reopening 
clause or a submission on this issue should define carefully their 
intention, in order to render all possible assistance to the arbitrator 
in his determination of the issues in dispute.* 


“Arbitration is not only a highly skilled craft, but is an im- 
portant public service which is becoming an integral part of the 
collective bargaining process,” said Secretary of Labor Maurice J. 
Tobin. “There is a growing recognition by responsible labor and 
management representatives that their own self-interest as well as the 
public interest demands an orderly procedure which has been re- 
jected by both organized labor and organized management... . 

“It is not enough to pay lip service to the arbitration process. 
Labor and management . . . must be willing to accept the decisions 
of arbitrators as a final method of settlement. The public has long 
recognized that decisions issued by our courts must be accepted 
without rancor and we do not call for a removal of the judge when 
we don’t like his decision. Labor and management must accept this 
principle. The era of kill the umpire should come to an end... . We 
(in the administration) will do everything in our power to encour- 


age the use of voluntary arbitration for the settlement of dis- 
putes... .” 


Welfare fund arbitration is provided for in the Agreement and 
Declaration of Trust between the New York Shipping Association 
and the International Longshoremen’s Association, AFL, as fol- 
lows: “In the event a disagreement or deadlock shall arise over 
the administration of the Fund, the Trustees representing the Em- 
ployers and the Trustees representing the Union will attempt to 
agree upon the designation of an impartial umpire. If, within a 


*See Jules J. Justin, “Arbitrating a Wage Dispute Case”, in Arbitration 
Journal, N. S., vol. 3, p. 228 (1948). 
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reasonable time, no umpire is agreed upon, either party may submit 
the dispute to the American Arbitration Association for the desig- 
nation of an impartial umpire to resolve the dispute in accordance 
with its rules and regulations. If no submission is made to the 
AAA within thirty days of the existence or creation of said dispute 
either party may petition to the District Court of the United States 
for the Southern District of New York to appoint an impartial 
umpire. The decision of the umpire so agreed upon or appointed 
by the American Arbitration Association or by the District Court 
shall be binding on all concerned.” 


Decentralization of west coast longshore arbitration was 
launched with the naming of Dr. Paul Prasow, assistant professor 
at the University of Southern California, to arbitrate future dis- 
putes between the Waterfront Employers Association and the In- 
ternational Longshoremen’s and Warehousemen’s Union in the 
Southern California area. Under this new arrangement, each major 
West Coast port will have its own arbitrator, and the Coast Arbi- 
trator will retain jurisdiction over the San Francisco Bay area and 
in disputes involving interpretation of agreements affecting the 
entire West Coast longshore industry. 


“Voluntary arbitration is significant”, said Dr. Louis K. Brandt, 
economics professor at the University of Mississippi, “because it 
demonstrates that labor and management can, and do, agree on 
peaceful means of settling their differences. The public is made 
aware, through sensational publicity, of the spectacular aspects of 
labor disputes which end in strikes and lockouts, but it seems to me 
that we give insufficient recognition to the many cases which are 
settled peaceably through the facilities of disinterested mediation 
and arbitration.” 


“Let’s arbitrate”, says Charles S. Morris, President of the Met- 
ropolitan Fireproof Warehouse, because “The great virtue of arbi- 
tration in labor disputes is that it eliminates delayed procedure and 
releases in its place plain, human relations and creates an atmosphere 
in which occurs a sincere give-and-take attitude . . .” 


“Management’s Right to Discipline—from Plant Level to Court- 
room” was the title of a Town Hall forum sponsored by the 
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Society for the Advancement of Management, New York Chapter, 
Industrial Relations Division Committee, on May 26, 1949. Par- 
ticipating in the forum was J. Noble Braden, AAA Tribunal Vice 
President, whose topic before the audience of 150 key representa- 
tives of management was “Arbitration and Disciplinary Cases.” The 
introductory address was delivered by James J. Bambrick of the 
National Industrial Conference Board; the program chairman was 
Willard A. Lewis, a labor relations attorney. 


“Union Contracts Since the Taft-Hartley Act”* contains the 
results of a survey conducted by the National Industrial Conference 
Board. The Board requested copies for analysis of union contracts 
from 4,000 companies and organizations. The analysis was under- 
taken to learn the character and language of the contract terms for 
which labor and management have negotiated and to which they have 
agreed since the passage of the Act. Of the 1,000 contracts received 
which were signed since the Act was passed, a sample of 313 were 
used in the analysis, consisting of 125 AFL, 128 CIO and 60 inde- 
pendent union contracts. They were examined with respect to the 
type of clauses agreed upon on the following subjects: (1) check- 
off ; (2) strike provisions and union liability; (3) right of individual 
worker to present grievances; (4) superseniority for union officials 
and members; (5) coverage of foremen and supervisors, plant 
guards and watchmen; (6) pay for time spent by union committee- 
men on grievances, negotiations and arbitration; (7) duration of 
contract; (8) termination notices; and (9) wage reopening pro- 
visions. Each section contains an introductory explanation and a 
guide to examples of the type of clause under discussion, and there 
is a liberal distribution of clarifying charts and tables. There is a 
special section on union security clauses which includes a master 
chart of security changes by unions. Appendices include a list of 
unions complying with the Taft-Hartley Act and copies of interesting 
agreements involving large numbers of employees. 

One of the many interesting facts revealed by the survey was that 
payment for time spent at arbitration hearings is seldom mentioned 
in union contracts. According to the table which appears below, 
81.2% of the contracts analyzed contained no mention of reimburse- 
ment for time lost in arbitration proceedings. This figure actually 


* Studies in Personnel Policy, No. 94, New York 1949. 
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represents 91.0% of the contracts analyzed which contained arbitra- 
tion clauses. 


Pay For TIME SPENT IN ARBITRATION PROCEEDINGS 
IN 313 Post-Tart-HARTLEY COoNTRACTS** 
Total (CIO, AFL, IND) 


Provision Number Percent 





Employer will pay union committeemen for time 


lost in arbitration proceedings.............. 2 0.6 
Employer will not pay union committeemen for 
time lost in arbitration proceedings......... 7 2.2 
Employer shall not compensate workers for time 
lost in arbitration proceedings.............. 4 1.3 
Union shall not request employer to pay for time 
lost by workers in arbitration proceedings... . 2 0.6 
Employer will pay time lost by workers called as 
witnesses by the company...............0- 6 1.9 
Employer will pay expenses of witnesses called 
Bt Se Ee kccccweceveneeeesesneness 4 1.3 
Pay for time spent in arbitration not specified... 254 81.2 
FO QUES GINO cc cc ceccedeneveseccees 34 10.9 
PEE + ob nbd tanseercnctaddcnapaces 313 100.0 


Attitudes of arbitration users are being investigated in a ques- 
tionnaire survey of how people in key areas who have participated 
in arbitration proceedings feel about arbitration. Conducted by Dr. 
Edgar L. Warren, Director of the Institute of Industrial Relations, 
University of California, the purpose of the survey is twofold: 
first, to determine what the people who participate in industrial re- 
lations arbitration—representatives of labor and management and 
the arbitrators themselves—expect of it; and second, on the basis 
of their replies, to construct a profile of the arbitration process. 
Some of the areas covered in the questionnaire include (1) 
permanent umpire versus ad hoc arbitration; (2) single arbitrator 
versus a tripartite board; (3) contract arbitration versus grievance 
arbitration; (4) professions and agencies preferred as sources of 
arbitrators; (5) representation by counsel at arbitration proceed- 


** Ibid, 
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ings; (6) various rules of procedure; (7) the arbitration award— 
interpretation, publication, etc.; (8) costs and fees; (9) provision 
for arbitration in collective bargaining agreements; (10) compul- 
sory arbitration of grievances; and (11) contract arbitration in 
specific industries. 

Answers to the questionnaires will constitute an interesting body 
of information to be incorporated in the Institute’s final report. 
The Editors hope to include a summary of this report in the Fall 
issue of the Arbitration Journal. 


LET THE RECORD SPEAK: THE NEW YORK STATE 
MEDIATION BOARD 


ComPLETION of hearings in the 10,000th case handled by the New 
York State Mediation Board since its inception twelve years ago 
climaxed what Governor Dewey called “the enviable distinction of 
having the best record of any industrial state of the nation for the 
proportion of man-days lost as the result of industrial strikes” for 
the past five years. The Governor pledged his administration to con- 
tinuing its support of peaceful collective bargaining through “a maxi- 
mum of voluntary mediation and arbitration and a minimum of gov- 
ernment compulsion.” 

Using such methods for the peaceful settlement of industrial dis- 
putes, time lost through strikes in New York in December 1948 
dropped to the lowest level in fifty years. Throughout 1948, New 
York had lost only half as many man hours proportionately as had 
been lost in the entire country. ‘This record,” said State Industrial 
Commissioner Edward Corsi, “reflects the voluntary cooperation of 
labor, industry and government in this state. . . . It provides a model 
for all states because it shows what can be accomplished without 
resort to compulsory legislation of any kind. It demonstrates that 
the State Mediation Board is doing a thoroughly essential and vital 
job for the people of this state.” 

Cyrus S. Ching, director of the Federal Mediation and Concilia- 
tion Service, expressed the hope that the Board’s accomplishments 
should “give encouragement to those who believe that the interest of 
the public can most effectively be served by the prompt mediation and 
arbitration of labor disputes.” The record speaks for itself. 
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INTERESTING LABOR ARBITRATION AWARDS* 


Literary-minded waiter may not be discharged because he told 
his employer he intended to write a book about his experiences as a 
waiter. The employer’s fears that his customers, most of whom 
were engaged in the field of radio or the theater, might be discour- 
aged from patronizing his establishment if they knew they might be 
the subject of a book to be written by their waiter, were called 
groundless by the Arbitrator. The latter stated that although it 
is to be expected that such a book would naturally reflect the day-to- 
day impressions about the situations and the people with whom the 
author came into contact, the waiter denied that he planned to write 
about anybody in particular. Therefore, since the employer admitted 
that the waiter was innocent of any of the actions enumerated in the 
collective bargaining agreement as grounds for dismissal, the Ar- 
bitrator ordered the waiter reinstated, declaring: “Are we to deny 
him the necessary employment (to maintain himself while struggling 
to develop his career) because his literary work might reflect his 
every day experiences and the impressions he receives from his sur- 
roundings and those with whom he comes in contact? To deny a 
would-be author employment opportunities for this reason might well 
stifle literary and creative genius.” 


The appointment of stewards was held arbitrable where inter- 
pretation of the agreement was the issue. The disputed contractual 
term read as follows: ‘The Union shall have the right to appoint 
a shop steward for each department in which there are at least fifty 
employees and for such other departments or groups of departments 
as may be mutually agreed upon by the Company and the Union. 
Pursuant to this provision, stewards shall be recognized for the 
duration of this agreement, as indicated below, subject to the condi- 
tions enumerated in succeeding portions of this section,” listing de- 
partments for which stewards were to be named. The Company 
claimed that if the Arbitrator added departments, he would in effect 
be writing the contract. The Union claimed that the departments 
were listed by way of illustration and constituted the only ones 


*Further details and source material are available from AAA. 
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eligible at the time the contract was signed. In essence, the disagree- 
ment was whether the term “pursuant to this provision” referred to 
the last part of the preceding sentence (“‘for such other departments 
or groups of departments as may be mutually agreed upon”) or to 
the entire preceding sentence. The Arbitrator held that this was a 
request for interpretation of the agreement, and as such it was a 
legitimate subject for arbitration. 


Established practice may bind parties in the absence of a con- 
tractual provision. It had been the accepted course of conduct be- 
tween the parties that following the transfer of men from their jobs 
because of curtailed production, their regular wage rate would be 
continued for thirty days. The Arbitrator in this AAA proceeding 
decided: “... (a) practice, affecting the terms and conditions of 
employment, may not be unilaterally changed, for such accepted prac- 
tice is deemed incorporated in and made part of the parties’ collective 
bargaining agreement. Such practice can be changed only through 
the process of collective bargaining.” 


Delay in request did not defeat arbitration under a contract 
providing that the time for requesting arbitration could be extended 
where “good and sufficient reason” existed. The Union delayed its 
request for one day beyond the time limit because a delay occasioned 
by the Employer’s request for postponement of the grievance meet- 
ing prevented the Union from bringing up at its regularly scheduled 
membership meeting the question of whether there should be a sub- 
mission of the dispute to arbitration. Arbitration was permitted, 
since the Union did not purposely delay the proceedings, sought no 
gain from its delay, and therefore did not violate the intent of the 
arbitration clause. 


Company’s right to contract work out was held arbitrable under 
a clause providing that “Any difference as to the true intent and 
meaning of the provisions of this Agreement and application thereof 
which authorized representatives of the Company and the Union 
are unable to settle shall be submitted, at the request of either party, 
to a committee known as the Joint Arbitration Board.” Essentially, 
the disagreement turned on whether the work in issue was covered 
by the Agreement. The Arbitrator stated that in order to decide 
this question, it would be necessary to define the meaning of several 
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contract terms (¢.g., “major work operations”, “conditions of em- 
ployment”, “employees”, etc.) as well as to define the rights and ob- 
ligations of the contracting parties. In declaring the dispute ar- 
bitrable, the Arbitrator held that “where a particular interpretation 
of a contract term is urged by one of the contracting parties upon 
another, which the latter disputes, an Arbitrator would surely have 
the power to decide which one of the conflicting interpretations should 
prevail.” 


Supervisory functions of an employee may prevent the applica- 
tion of an arbitration clause when, while working with other 
employees in his department he was required to answer telephone 
calls and handle other matters to such an extent that he was “not 
apt to be consecutively occupied at the production tables.” Under 
these facts, the Arbitrator appointed by the New York State Media- 
tion Board held that the supervisor was not a production worker 
and consequently he was not subject to the arbitration clause of the 
agreement, 


The number of trials an employer must offer laid-off senior 
employees who have been bumped into lower-level jobs under 
the seniority clause of a contract may not be determined by the 
Arbitrator when the contract is silent on the question. Two workers 
were offered transfers to any one of three jobs for which they 
could qualify. Having failed after a week’s trial to qualify on the 
jobs they chose, they were laid off, although others, junior to them, 
were retained. The Union contended that under the contract, these 
two workers were entitled “to jobs at the lowest level of any job 
sequence occupied by employees junior to them in mill seniority, 
displacing those with the least seniority.” The Arbitrator stated 
that the issue was the number of triais which must be offered an 
employee in this situation, and held that an Arbitrator’s decision 
as to this limit would be “tantamount to an amplification of the 
contract, which, of course, he is not authorized to do.” Therefore, 
in the absence of a joint request for such a ruling, the Arbitrator 
held that it was up to the parties to decide. 


A technicality in the notification by a Union of contract reopening 
did not defeat the arbitration, according to an award clearing the 
way after a six-month dispute for a contractual wage review for 
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three warehousemen’s locals of the International Longshoremen’s 
Association. The contract called for 30-day written notice for wage 
clause reopening. The employer contended that a letter written in 
July advising him that members of ILA Local 976-4 requested its 
representatives to reopen the wage clauses in September in the event 
that the Longshoremen were granted a wage raise was not good notice, 
because (1) it was conditioned on negotiations involving other 
workers, and (2) it purported to serve as notice for other locals 
as well. The Arbitrator held the notice good since the letter served 
to advise the employer that at least one local desired to reopen the 
wage clause, and since in practice, Local 976-4 had been the leader 
in negotiations. 





Arbitration after termination of contract. The obligation to 
arbitrate continues after expiration of the contract under which the 
dispute arose and was submitted to arbitration. In Lane v. Endicott 
Johnson Corporation, 75 N. Y. S. (2d) 171, two disputes were sub- 
mitted to arbitration in April under a contract expiring June 1 but 
by May 27 the parties had not yet agreed on a fifth arbitration 
board member. The employer notified the union on June 12 that 
it regarded its obligation to continue the arbitration at an end. In 
deciding that the expiration of the contract did not end the obliga- 
tion to arbitrate, the Court stated, “. . . any contrary holding could 
very easily place a premium on delay and give reward to dilatory 
tactics.” 

In a recent arbitration between the United Packinghouse Workers 
of America, CIO, and Armour Company, the arbitrator denied a 
claim by the employer that reinstatement or back pay could not be 
ordered for an employee discharged under a contract which expired 
before the time of hearing. Said the arbitrator, “Under the com- 
pany’s doctrine, the right to redress for the consequence of an unwar- 
ranted discharge . . . would be for naught in the case of an employee 
improperly discharged a few hours before the expiration of the 
contract . . . and in this situation the company’s theory could be 
used as an instrument for accomplishing the precise thing which 
the labor contract is designed to prevent.” 











WARNING ON ARBITRATION CLAUSES IN FOREIGN 
TRADE CONTRACTS 


THe AMERICAN ARBITRATION ASSOCIATION is constantly confronted 
with defective arbitration clauses. This means that parties who in 
good faith have used a clause come to the Association for help, only 
to find that they have omitted some essential requirement, or that 
they have relied upon legal sanctions where there are none, or that 
they have thought the clause could be easily amended by stipulation. 
The fact is that changes in the heat of controversy are very difficult 
to obtain by mutual agreement. This is aggravated when a party 
sees an advantage in not going ahead with the arbitration. 

Freedom to use any kind of an arbitration clause is a fundamental 
right of the parties. Like any other provisions in the contract, they 
determine its content by mutual agreement. But such a clause is de- 
pendent for its efficiency upon the good faith of the parties, or if that 
fails, upon arbitration laws that make it legally valid and enforcible. 
In many countries such clauses have no legal validity, however, and 
in such cases, the good faith of the parties must suffice. 

Because of the hazards and difficulties now inherent in foreign 
trade, the strain upon good faith in the performance of an arbitra- 
tion agreement and award is increasing. The high cost of living, the 
shortage of dollars and the narrow margins of profit all add to the 
strain. Because of the absence of laws, legal sanctions may not be 
able to come to the rescue. 

The following are examples of insufficient arbitration clauses in 
commercial contracts both domestic and foreign which AAA finds it 
difficult to put into effect under its Rules: “arbitration as usual,” 
“settlement of controversies,” “arbitration in New York,” “arbitra- 
tion by the New York Arbitration Court,” etc. 

The alternative to such defective clauses is to provide in the clause 
for reference to rules of procedure which make the proceeding so 
fair and just and expeditious that good faith is strengthened, and to 
have rules which bring to the parties so much confidence and satis- 
faction in the result that legal sanctions need not be sought. 

Without such rules and competent administrative services, there 
is often no way of setting the country or locale where the arbitration 
is to be held, of determining a method of appointing arbitrators, ot 
of setting time limits to avoid delays and consequent financial loss, 
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SPECIFIC ACCEPTANCE OF ARBITRATION CLAUSE 


BY 


Georce M. SzaBap 
Member of the law firm of Blum & Jolles, New York City 


RECENT decisions of New York courts emphasize the necessity of 
extreme care in assuring that a binding contract for future arbitra- 
tion exists. The basic requirements of such a contract are set forth 
in Section 1449 of the New York Civil Practice Act. In contrast 
to the provisions of that section for a submission of an existing 
controversy which must be “subscribed by the party charged there- 
with or by his lawful agent,” a contract to arbitrate future contro- 
versies, though it must be in writing, need not be signed by the party 
to be charged.1 Thus, a purchase order, sales memorandum or 
other “document which plainly purports to be a contract”? containing 
an arbitration clause is sufficient to bind the party to whom it is 
directed if he accepts it by words or conduct though without for- 
mally signing it. Moreover, previous cases decided by the First 
Department of the Appellate Division have held that a valid contract 
to arbitrate may be created where the objecting party received and 
retained without objection, though it did not affirmatively confirm, 
a sales memorandum containing an arbitration clause.* In those 
cases, the Appellate Division reversed lower court rulings, denying 
the petition for arbitration, and held that the question whether a 
valid contract was entered into should be decided by a jury. In so 
doing, the appellate court was presumably applying the general 
principle that silence may conceivably constitute acceptance where 
the silent party is under a duty to speak,* and left it to the jury to 
decide whether the circumstances were such as to spell out such duty. 


1Exeter Manufacturing Co. v. Marrus, 254 App. Div. 496 (1st Dept. 1938) ; 
Japan Cotton Trading Co., Ltd. vy. Farber, 233 App. Div. 354 (1st Dept. 1931) ; 
see also Newburger v. American Surety Co., 242 N. Y. 134, 143 (1926). 


2 Tannenbaum Textile Co., Inc. v. Schlanger, 287 N. Y. 400, 403 (1942). 


8 Exeter Manufacturing Co. v. Marrus, and Japan Cotton Trading Co., Ltd. 
v. Farber, both cited supra, note 1. 


* Moore v. New York Bowery Fire Ins. Co., 130 N. Y. 537, 545, 547; see also 
Tannenbaum Textile Co., Inc. v. Schlanger, supra, note 2; 1 Williston, Law 
of Contracts (new ed.) 90A, 90B; Restatement, Contracts, Sec. 72. 
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A possible departure from the liberality displayed by these deci- 
sions may be observed in the recent case of Gitelson & Sons vy, 
Weavetex Mills, decided by the same First Department of the Appel- 
late Division December 20, 1948.° In that case, oral arrangements 
were made for the weaving of cloth by a weaving concern for a 
converter of textiles. No provision for arbitration was ever dis- 
cussed in the course of these oral arrangements. After they were 
made, however, the converter sent confirmatory letters, containing 
instructions with regard to the work and having stamped thereon 
an arbitration clause. The weaving concern did not reply to the 
letters but simply proceeded to do the work. A controversy arose 
and the converter obtained an order for arbitration and an award 
which was confirmed by the Municipal Court. The Appellate Divi- 
sion reversed the judgment and denied the motion on the ground 
that the textile concern “was under no duty to speak in the situation 
of this case such as might otherwise be expected if the letters pur- 
ported to be complete and formal orders or contracts containing a 
provision for arbitration.* In reaching this decision, the Court was 
also influenced by the fact that, when the weaving concern refused 
to arbitrate pursuant to the arbitration clause, the parties entered 
into a different submission to arbitration in New Jersey which, how- 
ever, did not result in a valid award and subsequently abated. 

The Gitelson case can, of course, be distinguished from the earlier 
cases of the same First Department on the ground relied on by that 
Court, namely, that the letters were sent only after the parties had 
already bound themselves to a contract for the work, without any 
mention of arbitration. In this respect, the situation could be analo- 
gized to that existing in Matter of Tannenbaum Textile Co. Inc. v. 
Schlanger,’ where, after full performance of the sales contract, the 
seller attempted to create a contract to arbitrate by the insertion of 
an arbitration clause in the invoices covering the goods sold and 
delivered. The invoices were neither specifically accepted nor ex- 
cepted to by the buyer, and the Court of Appeals held that his silence 
and failure to object could not be used to spell out acceptance.* 


5 See New York Law Journal, January 4, 1949, p. 1. 
6 See New York Law Journal, January 4, 1949, p. 1. 
7287 N. Y. 400 (1942). 


8 See also Crawford v. Crawford Keen & Cia Soc. de Resp. Ltd. a., 293 
N. Y. 687 (1944). 
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Any doubt, however, as to the existence of a trend toward requiring 
more specific acceptance of the arbitration clause than by the mere 
failure to object is dispelled by the very recent decision of the New 
York Court of Appeals in Albrecht Chemical Co., Inc. v. Anderson 
Trading Corp.® In that case, the parties arranged over the telephone 
for the sale and purchase of 10,000 pounds of a certain dye. On the 
same day as the telephone negotiations, which the buyer claimed were 
in the nature of preliminary conversations and the seller claimed 
constituted a complete oral contract, the buyer sent written purchase 
orders containing arbitration clauses and provisions that they shall 
be deemed accepted by the seller if he shall fail to advise the buyer 
to the contrary within ten days. The seller neither signed and re- 
turned the purchase orders nor excepted to them as requested by the 
buyer. Instead, it sent to the buyer its own memoranda of sale 
which made no reference to the purchase orders and which con- 
tained the basic terms of the contract but no arbitration clause. Fol- 
lowing delivery of the merchandise, a dispute arose as to its quality 
and the purchaser demanded arbitration. The Special Term granted 
a petition for arbitration and the Appellate Division for the First 
Department unanimously affirmed the order. The Court of Appeals, 
however, reversed on the ground that the buyer’s purchase orders 
were, at best, merely offers and their retention by the seller without 
objection could not be deemed ratification of or acquiescence to their 
terms. The Court rejected the argument that the sending of its own 
sales memorandum by the seller, in effect, constituted an acceptance 
of the purchase orders in toto, just as much as if the seller had said 
“yes” upon receiving the orders. In the Court’s view, the sending of 
the sales memorandum had a very different significance—it gave the 
buyer notice that the seller did not accede to the latter’s terms. No 
specific rejection was deemed necessary by the Court since the record 
was barren of any previous course of dealings which could be con- 
strued as warning the seller that inaction would be taken as assent.?® 
The fact that the offer purported to spell out such a warning was 
considered insufficient. The Court stressed the fact that the parties 
never jointly discussed arbitration or bargained about it, and that, in 
a subsequent sale of the same commodity, the buyer did not even 
bother to send a purchase order containing the arbitration clause. 


*298 N. Y. 437 (decided March 3, 1949). 


1°Cf. Matter of Catz American Sales Corp., 272 App. Div. 689, 692 (lst 
Dept., 1947), aff'd. 298 N. Y. 504 (1948). 
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The significance of the Albrecht case, as indicative of a trend to 
require specific negotiation or acceptance of the arbitration clause, 
is confirmed by the recent decision of the Appellate Division in the 
matter of Arthur Philip Export Corporation v. Leathertone, Inc.™ 
In that case, the First Department, or the same court which had 
originally displayed liberality in finding possible existence of a con- 
tract to arbitrate,!* extended the Albrecht rule to a situation where 
the respondent seller had expressly referred in his invoice to the 
buyer’s purchase order containing the arbitration clause. That pur- 
chase order had followed, it is true, a telegram ordering the mer- 
chandise which did not contain any arbitration clause. Moreover, 
the reference to the purchase order including the arbitration clause 
was made in an invoice which was sent after the goods were shipped 
and the transaction completed. Nevertheless, it may be significant 
that the reference in the invoice recognizing, at least technically, the 
purchase order and its provisions for arbitration, was virtually ig- 
nored by the Appellate Division which held that the exchange of 
documents was insufficient to create a binding contract to arbitrate. 
In so holding, the court was largely influenced by the fact that the 
arbitration clause was placed inconspicuously as part of ten para- 
graphs printed on the back of the order and was apparently not 
etherwise called to the attention of the seller. 

The Arthur Philip case, as well as the decision of the Court of 
Appeals in the Albrecht matter, emphasizes the necessity of treating 
arbitration as one of the contractual terms which must be specifically 
negotiated by the parties. Although arbitration may be considered 
primarily a procedural remedy, it is not wise for a party interested 
in being able to obtain it to treat it as a subsidiary condition or an 
afterthought. 

Even before the passage of the New York Arbitration Law in 
its present form, the courts have freely recognized that arbitration 
was to be encouraged as an easy, expeditious and inexpensive method 
of settling disputes,’* and have indicated that a liberal interpretation 
should be given to the arbitration contract.'* 


11275 App. Div. 102, 87 N. Y. S. 2d 665 (decided April 12, 1949). 


12 See Exeter Manufacturing Co. v. Marrus and Japan Cotton Trading Co., 
Lid. v. Farber, supra, note 1. 


*8 Fudickar v. Guardian Mutual Life Ins. Co., 62 N. Y. 392 (1875); Welch 
v. Probst, 151 App. Div. 147, 135 N. Y. Supp. 642 (1912). 


14 Curtis v. Gokey, 68 N. Y. 300 (1876). 
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Under the present law, the arbitrators’ discretion is extremely 
broad and it is well settled that their decisions will not be set aside 
for errors of law or fact, as long as there is no fraud, corruption 
or misconduct.® Even where there seems to be no ambiguity in 
the contract, the courts will generally not interfere with the arbitra- 
tion processes and will leave it to the arbitrators to decide the ques- 
tion of where there is any doubt to be resolved.*® The only area of 
substance which seems clearly reserved to the courts is the deter- 
mination of the initial question whether a valid contract to arbitrate 
has been entered at all. 

At the same time, recent years have witnessed tremendous growth 
in the volume and importance of arbitration. Could it be that the 
Albrecht decision and the growing trend to require specific accept- 
ance of the arbitration clause are indicative of a jealousy on the 
part of the courts toward a competing system of settling disputes? 
The evidence is certainly insufficient to support such a supposition,*” 
particularly bearing in mind the very substantial burden of litigation 
in the New York Courts in recent years, especially in the Metro- 
politan area. 

On the other hand, the Albrecht decision may well be considered 
as indicative of the growing awareness on the part of the courts 
that the selection of the arbitration remedy, with its tremendous ad- 
vantage of speed, simplicity and relatively lower cost, and the simul- 
taneous risk of a decision based on practical rather than strictly legal 
considerations, warrants specific contemplation by the party who 


15 See Pine Street Realty Co. v. Coutroulos, 233 App. Div. 404, 253 N. Y. 
Supp. 174 (1st Dept., 1931) ; appeal denied 258 N. Y. 609, 180 N. E. 354 (1931) ; 
Goff & Sons v. Rheinauer, 199 App. Div. 617, 192 N. Y. Supp. 92 (1st Dept., 
1922). 


16 See Matter of Lipman, 263 App. Div. 880 (2nd Dept., 1942), aff’d. 289 
N. Y. 76 (1942); Matter of Pierce & Brown Buick Co., 258 App. Div. 679 
(2nd Dept., 1940), aff’d. 283 N. Y. 669 (1940). 


17Cf. Matter of Huxley, 294 N. Y. 146 (1945) where the Court of Appeals 
reversed an order staying arbitration in a situation which was the precise 
reverse of that in Tannenbaum Te-tile Co. Inc. v. Schlanger, discussed supra 
in this article. In the Tannenbaum case the basic contracts failed to provide 
for arbitration and it was the invoices which contained an arbitration clause. 
The Court of Appeals ruled against arbitration. In the Huxley case the basic 
contracts (broker’s bought and sold notes) provided for arbitration and the 
question was whether these contracts were nullified by subsequent writings, 
in the nature of invoices, sent by the seller to the buyer. The Court of Appeals 
held that they were not and upheld the right to arbitrate. 
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may be bound by it. 
Arthur Philip*® case, 


As stated by the First Department in the 





“Though the principle of arbitration in commercial disputes 
is a sound one and should be encouraged, no one may be 
compelled to give up his right to resort to established judicial 
tribunals with all of their safeguards unless he has agreed by 
a writing to do so. If a party wishes to bind in writing 
another to an agreement to arbitrate future disputes, such 
purpose should be accomplished in a way that each party 
to the arrangement will fully and clearly comprehend that the 
agreement to arbitrate exists and binds the parties thereto.” 


In following this decision as well as the mandate of the Albrecht 
case, business men and their lawyers, who are interested in assuring 
that disputes arising under contracts they negotiate will be arbitrated 
and not litigated in the courts, will be wise (1) to have the arbitra- 
tion clause appear in a conspicuous place, if possible in large print, 
or otherwise have it called to the attention of the other party, (2) 
to require the signature or specific confirmation by the other party 
of the arbitration clause or the order or memorandum containing it, 
and (3) where feasible, to make the arbitration clause the subject 
of specific negotiation between the parties. 





Again—a warning against improper placing of arbitration clauses 
(Ed. Note). When an arbitration clause fails as it did in the cases 
described in the article “Specific Acceptance of Arbitration Clause”, 
it is not the fault of arbitration. The parties, in inserting an arbi- 
tration clause not immediately obvious in a printed contract, did not 
make irrefutable the fact that their minds had met with regard to 
arbitration and that both had agreed to accept that method of set- 
tling controversies which might arise. If the clause is on the back 
of the agreement, express reference to it should be made in the 
body. Parties should take heed of this repeated warning and make 
clear the existence of an arbitration clause and the fact that they 
regard themselves bound by it. 


18 See supra, note 11. 
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PATENT INTERFERENCE DISPUTES 
BY 


A. D. CAESAR AND CHARLES W. RIvIsE* 


Aw interference is a proceeding instituted in the Patent Office to 
determine which of two or more alleged inventors of a particular 
device is in fact the first inventor and hence entitled to a patent under 
our laws. This is a quasi-judicial inquiry, and involves very com- 
plicated and technical procedures, including various interlocutory 
motions, the taking of testimony and a final hearing before a Board 
of Interference Examiners. Decisions of the Board are reviewable 
by appeal to the Court of Customs and Patent Appeals, and in 
certain situations, they may be reviewed by bill in equity under 
R. S. 4915. A very simple, convenient and relatively inexpensive 
way of obtaining a decision on the question of priority is by means 
of arbitration. A few principles of arbitration applicable to inter- 
ference proceedings will be stated.* 

Arbitration, as was held in Murray Oil Products Co. Inc. v. 
Mitsui & Co. Ltd., 146 Fed. Rep. (2nd) 381 ( C. C. A. 2, 1944), 
is merely a form of trial to be adopted in the action itself instead of 
the ordinary trial. Hence, arbitration of an interference proceeding 
constitutes submitting the evidence bearing on the issue of priority 
to an arbitrator or board of arbitrators instead of to the Board of 
Interference Examiners.? 

Parties to a dispute do not have to submit to arbitration unless 
they have agreed to do so.* Arbitration agreements may be specifi- 


* Reprinted, with revisions, from the recently published Vol. IV of the 
authors’ “Interference Law and Practice”. 


1It is interesting to note that the Patent Act of 1793 provided that the 
issue of priority between conflicting applications be determined by arbitration. 
See “Arbitration of Early ‘Patent Disputes” by Federico in the Arbitration 
Journal, Vol. 2, p. 10 (1938), “Early Interferences” by Federico in the Journal 
of the Patent Office Society, Vol. XIX, p. 761 (1937), “The Use of Arbitra- 
tion in Patent Controversies” by Deller in the Journal of the Patent Office 
Society, Vol. XXI, p. 209 (1939), and “Extent and Usefulness of Arbitration 
in Settling Patent Disputes” by Deller in the Arbitration Journal, N.S., Vol. 3, 
p. 100 (1948). 


?Strangely enough, in Zip Mfg. Co. v. Pep Mfg. Co., 44 Fed. Rep. (2nd) 
184; 7 U. S. Pat. Q. 62 (D. Del. 1930), the court considered patent questions 
as being inherently unsuited to arbitration, and hence refused to stay an 
infringement suit pending arbitration in accordance with an agreement. 


*See United States v. Paramount Pictures, Inc., 68 S. Ct. 915; 77 U. S. 
Pat. Q. 243 (S. Ct. 1948). 
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cally enforced. The parties may in their agreement set up the 
mechanism for the arbitration, or they may use the facilities of the 
American Arbitration Association.‘ 

Hearings in arbitration proceedings are generally very informal, 
and the arbitrators usually decide cases according to their ideas of 
justice rather than on legal principles. Hence, the award of priority 
by such procedure may go to an inventor who could not have won 
under established legal principles. A patent based on such an award 
would have its presumption of validity greatly reduced. For this 
reason, the authors recommend that in the agreement of arbitration 
it be specifically provided that the arbitrators apply the principles 
relating to priority laid down by the Court of Customs and Patent 
Appeals and that the award include a complete set of findings of 
fact to support the decision. 

There is no way of knowing how many interferences have been 
arbitrated, as the parties need not file any of the legal papers in the 
Patent Office. The following is a list of all reported cases found 
by the authors wherein it appears that the issue of priority of 
invention was decided by arbitration: 

Julius Kayser & Co. v. Rosedale Knitting Co., 98 Fed. Rep. (2nd) 
839; 38 U. S. Pat. Q. 435 (C. C. A. 3, 1938). 

Chandler v. Cutler-Hammer, Inc., 135 Fed. Rep. (2nd) 885; 
57 U.S. Pat. Q. 438 (C. C. A. 7, 1943). 

Both of the cited cases were infringement suits based on the patents 
awarded to the winning parties by the arbitrators. Certain language 
in the Julius Kayser case appears to indicate that the court was not 
heartily in favor of this means of terminating interferences. How- 
ever, it is to be noted that there were seven parties involved in the 
contest of priority, and that the purpose of the arbitration was to 
form a patent pool. The court’s opinion does not indicate whether 
the award of the arbitrators was based on an agreed statement of 
facts or upon regularly taken testimony. 

It is to be noted that the lower court dismissed a defense based 
upon an allegation that the settlement by arbitration constituted 
“unclean hands” or unconscionable conduct. See Julius Kayser & 
Co. v. Rosedale Knitting Co., 18 Fed. Supp. 836; 33 U. S. Pat. Q. 
329 (E. D. Pa. 1937). 


4 See Kellor’s “Arbitration in Action” (N. Y. 1941) and “American Arbitra- 
tion” (N. Y. 1948). 
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There is no statutory provision for the arbitration of interference 
issues, and the Patent Office rules do not provide for the filing of 
arbitration awards. It is extremely doubtful, therefore, whether the 
Patent Office may base a decision of priority on an arbitration award. 
The parties may, of course, stipulate that the question of priority 
of invention be based on the findings of the arbitrators, or the party 
against whom the award is made may eliminate himself from the 
contest of priority in one of the ways provided by the rules of the 
Patent Office. 

It is advisable to insert in the arbitration agreement a provision 
that the parties agree to be bound by the award, and that the losing 
party will promptly file a concession of priority in the Patent Office. 

In case the losing party to the award refuses to file a stipulation 
in the Patent Office or to eliminate himself from the contest, the 
winning party may apply to a court of competent jurisdiction for 
confirmation of the award. It is to be noted, in this connection, that 
Cavicchi d. b. a. Wade Button Co. v. Mohawk Mfg. Co., 43 U. S. 
Pat. Q. 419 (N. Y. S. Ct. 1938)5, held that the state courts have 
jurisdiction to confirm an award of arbitrators relating to a patent 
matter. 

If the arbitration agreement provided that the losing party would 
concede priority to the winning party, it might be possible to obtain 
a court order requiring the losing party to sign a concession of 
priority. See for instance, Arcless Contact Co. v. General Electric 
Co., 87 Fed. Rep. (2nd) 340; 32 U. S. Pat. Q. 167 (C. C. A. 2, 
1937). 

The following are the facts of Metzger v. Smith, Interference 
No. 71,151 (Patent No. 1,995,523) : 

The arbitrators made an award in favor of Smith, but Metzger 
refused to file a concession of priority. Though a suit was pending 
on this matter in the state courts (Minnesota), the interference pro- 
ceeded to final hearing. The Examiner of Interferences weighed 
the evidence on priority and without regard to the arbitrator’s award, 
also found in Smith’s favor.® 


’This decision was affirmed on appeal in 281 N. Y. 53, 93 (N. Y. Ct. App. 
1939). The Supreme Court in 308 U. S. 522; 60 S. Ct. 294; 84 L. Ed. 442; 
4 U. S. Pat. Q. 520 (S. Ct. 1939), refused to entertain an appeal for lack 
of a federal question. 


_ ‘It is interesting to note that six days after the Examiner’s decision, Metzger 
fled a concession of priority and several days later he filed exceptions to the 
Examiner’s findings. 
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After obtaining the decision of the court confirming the award 
of the arbitrators, the winning party may file a certified copy of the 
decision and of the papers relating to the arbitration in the Patent 
Office and move for judgment on the basis thereof. If the Board 
of Interference Examiners denies the motion, the papers (includ- 
ing the agreement to arbitrate) may be relied upon as evidence of 
an estoppel against the losing party to the award. 

In this connection, it is to be noted that Cavicchi d. b. a. Wade 
Button Co. v. Mohawk Mfg. Co., 34 Fed. Supp. 852; 46 U. S. Pat. 
Q. 371 (S. D. N. Y. 1940), held that the findings of the arbitrator 
have the status of a stipulation between the parties, that a suit to 
confirm the award constitutes a suit to enforce the contract em- 
bodied in the stipulation, and that the result is an estoppel by contract. 

It is to be noted that an award of priority will not ordinarily be 
set aside by the courts unless it clearly appears that the arbitrators 
were partial or biased or that they exceeded their authority. 

Julius Kayser & Co. et al. v. Rosedale Knitting Co., 98 Fed. Rep. 
839; 38 U.S. Pat. Q. 435 (C. C. A. 3, 1938), apparently holds that 
a decision of priority reached through a process of arbitration 
weakens the validity of the resulting patent. However, there were 
about seven rival inventors,’ and the purpose of the settlement was 
to enable the parties to set up a patent pool. 


7 Simultaneous invention by several inventors has sometimes been held evi- 
dence of obviousness or lack of invention. See Concrete Appliances Co. v. 
Gomery, Schwartz, O’Meara, 269 U. S. 177; 46 S. Ct. 42, 70 L. Ed. 222; 
1926 C. D. 284; 342 O. G. 507 (S. Ct. 1925). 
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REVIEW OF COURT DECISIONS 


This Review covers decisions in commercial as well as labor- 
management cases. They are arranged under the main headings of: 
|. The Arbitration Clause, 11. Enforcement of Arbitration Agree- 
ments, III. The Arbitrator, and 1V. The Award. 


I, THE ARBITRATION CLAUSE 


Whether contract contained an arbitration clause is an issue of fact which 
will first have to be determined by jury trial before party can be compelled 
to submit to arbitration. Mercury Dress Co., Inc. v. National Federation 
of Textiles, N.Y.L.J., March 23, 1949, p. 1052, Dineen, J. 


Failure to take proper care of the merchandise delivered to a party is a 
grievance covered by an arbitration clause whereby “all claims, disputes and 
controversies of whatsoever kind or reture arising out of or in connection” 
with the agreement should be submitted to arbitration. Walter Lewis Woolen 
Corp. v. Anglo Fabrics Co., Inc., N.Y.L.J., December 17, 1948, p. 1575. 
Hecht, J. 


Cancellation of contract is an issue solely for determination of the 
arbitrators when an undisputed contract exists “to submit any controversy 
arising under this contract or any modification thereof to arbitration.” 
Tuchman Meyer & Co. v. Kluger, Inc., N.Y .L.J.. March 22, 1949. p. 1033, 
Dineen, J. 


Collective bargaining agreements were held personal service contracts 
and thus excluded from the application of the Pennsylvania Arbitration Act 
of 1927 which exempts “a contract for personal services” from its enforce- 
ment provisions. Under this interpretation, the Court denied the applica- 
tion of the Act to arbitration proceedings in which a mandatory decree for 
reinstatement of an employee was sought. Retail Drug Union v. Sun Ray 
Drug Co., 12 Labor Arbitration 418, Bureau of National Affairs (Pennsyl- 
vania Court of Common Pleas, No. 5, Philadelphia County, March 22, 1949). 


II. ENFORCEMENT OF ARBITRATION AGREEMENTS 


Arbitration pursuant to the Civil Practice Act will not be directed by 
the court when a contract provides for arbitration under specific arbitration 
tules such as those of the New York Building Congress since “respondent 
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consents to arbitration pursuant to the terms of the agreement (Jn re 
Orange Pulp and Paper Mills, Inc., 285 N.Y. 752).” Spring Valley Corp. 
v. Brown, N.Y.L.J., February 21, 1949, p. 656, Bailey, J. 


Failure of one member of contractor partnership to have a license under 
the California Business and Professions Code sec. 7028 makes arbitration 
agreements entered upon by partnership invalid since “a contract made 
contrary to the terms of a law designed for the protection of the public is 
illegal and void, and no action may be brought to enforce such contract 
(Gatti v. Highland Park Builders, Inc., 166 P. 2d 265)” and “an unlawful 
transaction cannot be given legal vitality by the arbitration process.” Loving 
& Evans v. Blick, 33 Advance California Reports 579 (Supreme Court of 
California, March 18, 1949). 


Interior Decorators who did not comply with license requirements for 
contractors under Sec. 7028 of the California Business and Professions 
Code cannot enforce an arbitration award for compensation for painting 
work, and the action for confirmation of the award was remanded for taking 
“proof of at least substantial compliance with the state license require- 
ments.” Franklin v. Nat. C. Goldstone Agency (a Copartnership), 33 Cal. 
Adv. Reports 603 (Supreme Court of California, March 18, 1949). 


Fear of including non-arbitrable issue, namely whether a valid contract 
has been concluded, does not entitle a party to a stay of arbitration on the 
ground that this issue may be submitted in the course of an arbitration of 
an arbitrable issue, namely whether or not the petitioner is entitled to the 
return of certain merchandise stored with the respondent. Heymanson v. 
Morgan & Bro., N.Y.L.J., February 3, 1949, p. 427, Gavagan, J. 


Exclusive sales rights within some New Jersey counties for the distri- 
bution of hearing aid instruments was the subject of an employment contract 
which provided for arbitration “in accordance with the provisions of the 
Arbitration Laws of the State of New York.” An application for an inter- 
locutory injunction which was denied sought to restrain the former em- 
ployee from violating his obligation not to engage in competitive activities 
in a certain territory for twelve months after the termination of the employ- 
ment contract. The court held that the relief sought is obtainable through 
arbitration, referring to Hoboken Manufacturers’ R. Co. v. Hoboken R. R. 
Warehouse & Steamship Connecting Co., 132 N.J. Eq. 111, aff'd 133 N.J. 
Eq. 270, where the following is stated: “In general, being the chosen judges 
of the parties, they (arbitrators) are judges of the law as well as of the 
facts, and are not bound to award on mere dry principles of law, but may 
do so according to the principles of equity and good conscience.” The 
court action was therefore stayed pending entry of a judgment in accordance 
with the decision of the arbitral tribunal (R.S. 2:40-14, N.J.S.A.). Sono- 
tone Corporation v. Hayes, 64 A. 2d 249 (Superior Court of New Jersey, 
March 4, 1949). 
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Service-by-mail of motion to stay arbitration is not sufficient to establish 
jurisdiction of the court since such motion begins an action for proceedings 
within Civil Practice Rule 21. Sloviko v. Dumas, 88 N.Y.S. 2d 401. 


While an arbitration agreement “is not a bar to an action to set aside 
such agreement for fraud, the plaintiff is seeking not only to set aside the 
contract but also to recover damages. In the event that plaintiff fails to 
have the contract annulled, the arbitration agreement may be a good defense 
to the claim for damages.” Garrow v. Gray, N.Y.L.J., March 7, 1949, p. 
832, Hooley, J. 


Receiver of cargo was denied arbitration under charter-party providing 
“that should any dispute arise between owners and the charterers” it shall 
be submitted to arbitration. Although the charter-party provided for elec- 
tion by receiver between keeping vessel idle in the event of strike or lockout 
and paying half demurrage after expiration of time set for discharge or 
for ordering vessel to safe port, the court denied that the receiver had 
taken over charterer’s liabilities and were thus also entitled to arbitration. 
Said the court: “If the charter-party provides, then, that only the Owner and 
the Charterer shall invoke the arbitration clause there is no injustice in 
denying its use to a third party who knowingly bought cargo subject to its 
terms.” Montreal Shipping Co., Ltd. v. 9,110 Tons of Steel Billets, 83 F. 
Supp. 407 (U.S. District Court, E. D, Pennsylvania, March 10, 1949). 


Claim for damages against stockholders for alleged breach of contract 
was defeated in federal court action under res judicata doctrine. A New 
York judgment, Behrens v. Feuerring, 296 N.Y. 172, reargument denied 297 
N.Y. 472, entered upon an arbitration award under AAA rules disallowing 
plaintiff’s claim for breach of the same contract was upheld as “a valid 
determination . . . and the (New York) court’s decision to that effect is 
final and binding.” In denying plaintiff’s contention that failure to establish 
grounds upon which the arbitrators based their decision barred defendants 
from asserting the New York judgment, the federal court held: “The de- 
cision was on the merits of the claim and it bars further litigation of the 
controversy by the parties and their privies, regardless of the grounds upon 
which the arbitrators came to their conclusion.” Behrens v. Skeiley, 173 F. 
2d 715 (U.S. Circuit Court of Appeals, Third Circuit, March 16, 1949). 


III. THE ARBITRATOR 


Employment of an arbitrator as a salesman for a firm which had pre- 
viously sold merchandise to the other party to the arbitration disqualifies 
the arbitrator all the more when he was in charge of the account and obtained 
orders for his employer from the other party. The court distinguished the 
case of Meing & Co. v. Katakura & Co., 241 App. Div. 406, where one of 
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the arbitrators was an officer of a firm which had at times made purchases 
from one of the parties to the arbitration who sold the same merchandise 
to practically all the local firms which dealt in such merchandise. Gramil 
Weaving Corp. v. Raindeer Fabrics, Inc., N.Y.L.J., February 23, 1949, p. 
669, Gavagan, J. 


Union local whose members all seceded and joined another local with 
which employer had contracted was not to supply employer’s store with 
union members. The local’s request for arbitration appeared therefore as 
“a futile gesture, for there apparently is nothing to arbitrate.” Moreover, 
as an impartial chairman was chosen by the signatories to the contract, “the 
court cannot compel either party to accept a court nominee instead of the 
person designated by the parties themselves, simply because one of the 
parties is now dissatisfied with its choice.” Suffridge v. Met. Package Store 
Ass'n, Inc., N.Y.L.J., February 9, 1949, p. 503, Pecora, J., confirmed by 
App. Div., N.Y.L.J., May 11, 1949, p. 1690. 


Allowances for defective merchandise may be determined in arbitration 
under the Rules of National Federation of Textiles which expressly provide 
for such authority of arbitrators. The arbitrators thus did not exceed their 
power when they directed the acceptance of goods with an allowance, even 
though the only issue expressly submitted to them under the aforementioned 
Rules was whether the goods were usable and merchantable. Rutger Fabrics 
Corp. v. Corday Jrs., Inc., N.Y.L.J., March 10, 1949, p. 884, Eder, J. 


IV. THE AWARD 


Certainty of an award is a pre-requisite of its validity and arbitrators 
should not leave open any questions submitted to them for determination. 
Actions for recovery upon accounts for electrical work and material were 
instituted in the Municipal Court of Cleveland, and during the pendency of 
these actions, the cases were submitted to arbitration by agreement of the 
parties. An award leaving an additional amount of ten percent “to make 
up for any unforeseen difficulties” during installation of the work was con- 
sidered indefinite and uncertain and thus invalid. The Court of Appeals of 
Ohio (Eighth District), in reversing a judgment of the trial court which 
had modified the award, referred to the holding of the Supreme Court in 
Thomas v. Molier, 3 Oh. St. 266, as follows: “The object of arbitration is 
to put an end to litigation, by ascertaining the right of parties, and for this 
purpose the award must be so explicit and descriptive that the rights and 
duties of each party are no longer a matter of doubt and dispute”, and to 
3 Ohio Jur., 94, parag. 38: “The certainty of an award is one of its indis- 
pensable and essential properties; if lacking in this requisite it cannot be 
sustained. It must be complete and definite. It must leave open no loop- 
hole for future disputes and litigation. It should, as a general rule, leave 
nothing to be performed but the mere ministerial acts needed to carry it into 
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effect. It should be certain as a judgment of a court. The object of arbi- 
tration is to prevent future disputes and this object can hardly be said to 
be carried into effect when, in defining rights of the parties, terms are 
used which might require another lawsuit to fix their meaning. Accordingly 
if the award is vague and uncertain it will not be enforced.” Industrial 
Electric Co. v. Meyers, 53 Ohio Law Abstracts 426 (1949). 


Error of law is no basis for vacating an award when arbitrators have 
jurisdiction to decide whether or not a defense based on the deficiency of 
the material delivered, asserted after the ten day limit for making claims 
expired is to be allowed. Princeton Rayon Corp. v. Baer Bros. Dresses, Inc., 
N.Y.L.J., March 22, 1949, p. 1033, Dineen, J. 


Opposition to confirmation of an award is still possible on a motion for 
confirmation although stay was denied because petitioner participated in 
the selection of the arbitrators and in numerous hearings before them. 
Sylvell Cinema Corp. v. Wal-Cliffe Amusement Corp., N.Y.L.J., January 21, 
1949, p. 269, Stoddart, J. 


Wind and hail insurance policies were invoked in an arbitration for 
damages on beach cottages resulting from a hurricane. The submission, 
whereby the umpire was appointed by the court, was not made a rule of 
court under the Florida Statute sec. 57.01. It was, therefore, held that 
when the submission was not given that “dignity involving considerable 
formalities”, a party to a submission not made a rule of court may seek 
relief in court for revision of the award without alleging statutory grounds 
for setting aside an award such as fraud or misbehavior of the arbitrators. 
Glens Falls Ins. Co. v. Gulf Breeze Cottages, Inc., 38 So. 2d 828 (Supreme 
Court of Florida, March 11, 1949). 


Union member as third party beneficiary may sue to enforce an award 
for extra compensation under a collective bargaining agreement, because 
of the distance of the job site at North Bergen, N. J., from the main plant 
in Hoboken. Curtie v. Union Eng. Corp., N.Y.L.J., March 11, 1949, p. 908, 
Powers, J. 


Seven days clearance on motion picture license to exhibit, which was 
granted under the Motion Picture Arbitration System administered by AAA, 
does not prevent the distributor-defendants from fixing further reduced 
clearance by new contracts. Intervener in arbitration was granted no right 
to specific clearance by award made in favor of competitive theatre. Deitch 
v. Paramownt Pictures, Inc.. 82 F. Supp. 484 (U.S. District Court, D. 
Massachusetts, February 19, 1949). 





PUBLICATIONS 


“Judicial Review of Common-Law Arbitration” was considered in a 
“Comment on Recent Cases” in the Jowa Law Review, vol. 34, p. 526 (1949), 
A submission agreement called upon the arbitrator to determine the value of 
a corporation based on “past, present and prospective earnings and the net 
worth”, but the award was based on what the corporation could be sold for. 
The award was vacated by the U. S. Circuit Court of Appeals! which held 
that the arbitrator, in failing to evaluate the business as a going concern, 
departed from the terms of the submission agreement. 

The author of the present “Comment” argued against the court’s interpreta- 
tion. He declared that arbitration is a substitute for a court action and the 
arbitrator’s investigations are “in the nature of judicial inquiries.” The court, 
he said, has three alternatives when faced with an award: it may recognize 
it as final and unimpeachable; it may regard it as subject to judicial review; 
or it may refuse to recognize it since it is extra-judicial. The courts generally 
regard non-statutory arbitration awards as subject to judicial review. In the 
event of fraud, partiality, misconduct or failure to follow the terms of the 
submission agreement, the court will probably set it aside, but it will not 
interfere with the award because of error in judgment of the arbitrator, or 
if the award is merely excessive or inadequate. 

In the case under discussion, the author contended, there is room for rea- 
sonable disagreement as to whether the departure from the submission agree- 
ment was permissible. He felt that the court should have upheld the award 
because the parties had agreed upon arbitration by an expert mutually accept- 
able, and also because the reviewing court should give the same presumption 
of validity to awards being reviewed as it gives to judgments of trial courts. 
The dissenting judge declared that since judicial valuation is a loose approxi- 
mation in any event, he objected to requiring tighter mechanical procedures 
to be followed in ad hoc arbitrations than in courts. 

The author pointed out that as a general policy, courts will sustain awards 
unless grounds for denying confirmation are strong. In Iowa, as in most 
states, awards are given virtually the same effect as regular trial judgments. 
In expressing his approval of this policy, the author concluded: “The purpose 
of arbitration being to eliminate the deiay and expense of litigation, the full 
value of the device is lost if the appellate court considers the facts de novo 
and examines the arbitrators . . . . The limits of review of an award made by 
an arbitrator should coincide with appellate review of court findings, more 
weight being accorded to the judgment of the forum of the litigants’ own 
choosing than was given in the instant case.” 


“The Scope of Judicial Inquiry”, with respect to what issues the court 
should consider when ruling on an application for a stay of arbitration or on 


1 Campbell v. American Fabrics Co., 168 Fed. 2d 959; see for digest Arbitra- 
tion Journal, N. S., vol. 3, p. 189 (1948). 
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a motion for an order compelling arbitration, was discussed in the New York 
University Quarterly Review, vol. 24, p. 429 (1949). If the court decides that 
it must consider the main contract, on the theory that its validity and enforci- 
bility are conditions precedent to arbitration, the author declared that “it will 
be providing a means whereby recalcitrant parties can hinder and delay arbitra- 
tion by interposing defenses to the contract on a motion for an order com- 
pelling or restraining arbitration. This delay, pending a final ruling by an 
appellate court, would frustrate the purpose of arbitration.” On the other 
hand, if the court restricts itself to a determination of whether a valid agree- 
ment to arbitrate has been made, thus neglecting to examine the issues of 
validity and enforcibility, it is confronted with two dangers: (1) Since the 
arbitrator’s award may not, in the absence of special circumstances, be set 
aside because of his error of law, the court may be compelling the objecting 
party to have both the law and the facts decided by a non-judicial tribunal. 
(2) The court may be enforcing an illegal contract, thereby permitting a party 
to obtain a benefit through an arbitration award which would not be available 
to him through a judgment at law or equity. 

In Seymour Grean & Co. v. Grean,) as part of a settlement among stock- 
holders, directors and officers, the appellant corporations entered into a contract 
with respondent whereby the latter was to receive $250 per week for which 
he was to “devote only such time to the business of the corporation as he in 
his sole judgment shall deem necessary.” The contract having contained a 
general arbitration clause, when a salary dispute arose, the respondent initiated 
arbitration proceedings at the American Arbitration Association. 

Appellants applied to the Supreme Court for an order restraining the pro- 
posed arbitration, alleging that respondent’s promise was illusory and there- 
fore the contract was void for lack of consideration. They contended that 
a valid and enforcible contract was a condition precedent to arbitration and 
therefore the arbitration herein requested must fail. Respondent replied that 
the court should direct itself exclusively to a determination that the parties 
made a contract containing a valid arbitration agreement which the appellants 
had breached. In denying appellant’s motion, the court held that arbitration 
proceedings would not be restrained since respondent’s promise was not illusory 
and hence a valid contract existed. 

In 1942, the Court of Appeals decided two cases on the same day which 
covered this question. In Lipman v. Haeuser Shellac Co.,2 respondent alleged 
that the contract containing the agreement to arbitrate had been rescinded by 
a substituted inconsistent contract. The court, in holding that all questions 
of law and fact subsequent to entrance into the agreement lie within the 
arbitrator’s jurisdiction exclusively, granted the motion to compel arbitration. 
In re Kramer & Uchitelle Inc.,3 the court, enjoining arbitration where peti- 
tioners alleged impossibility of performance because of a change in the law, 
ruled that proceedings to enforce arbitration presuppose that a valid and 
enforcible contract exists at the time the remedy is sought. 


1274 App. Div. 898, 82 N. Y. S. 2d 787; see for digest Arbitration Journal, 
N. S. vol. 3, p. 247 (1948). 


2289 N. Y. 76, 43 N. E. 2d 817. 
3288 N. Y. 467, 43 N. E. 2d 493. 
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The author concluded that the doctrine in the Lipman case “represents the 
better view as evidenced by the reasoning of the English and federal courts”, 
which is discussed in the article, and by the reasoning of subsequent decisions 
of lower New York courts. He expressed his belief that the Grean case was 
properly decided under either New York view since it concerned the original 
validity of the contract. The case serves, however, “to illuminate the present 
inconsistency in the New York law and reveals the possibility of confusion 
in future decisions unless the entire problem is re-examined by the New York 
Court of Appeals and the line clearly drawn between issues arising out of 
the making, and those arising out of the performance of the contract.” 


“Violation or Repudiation of Contract as Affecting Right to Enforce 
Arbitration Clause Therein”, is the title of an annotation by A. W. Gans 
to the British case of Woolf v. Collis Removal Service (1948), 1 K. B. 1, 
digested in the Arbitration Journal, N. S., vol. 2, p. 270 (1947). The note 
which appeared in American Law Reports Annotated Second Series, vol. 3, 
pp. 384-440, deals in a very interesting review primarily with the question of 
revocation of arbitration agreements relating to future disputes and supports 
the survey through ample references to British and American cases and legal 
articles. Of special value are considerations on related questions such as 
binding force of certificates of architects under construction contracts and 
the use of arbitration clauses in a variety of insurance policies. This docu- 
mentation will be of great value in any further research. 


“Liability of Insurer for Failure to Settle Suit”, an interesting note in the 
Harvard Law Review, vol. 62, p. 107 (1948), deals with the question of the 
use of commercial arbitration, as “possible means for having an impartial 
third party determine the question with finality befere the insurer has acted 
and thus exposed itself or the insured to possible additional liability.” 


“Arbitration Provisions in New York Separation Agreements” is the title 
of an interesting note by Charles W. Price in the Syracuse Law Review, vol. 1, 
p. 128 (1949). It was the author’s contention that since separation agreements 
define the amount of support which the husband is to provide, and since his 
financial status may change, the need which exists to provide a method of 
keeping the measure of support flexible is filled competently by an arbitration 
clause. Of course, the clause will be sustained only if the initial separation 
agreement is valid. 

Following a discussion of New York cases upholding the arbitrability of 
such issues in instances of existing controversies which may be the subject 
of an action and of future controversies, the author also considered the case 
of separation agreements complete except for a statement as to the amount 
of support. The agreement could in such instances provide for arbitration 
to fix the amount, which would then be incorporated in the initial agreement. 
The author stated that there have been no cases deciding whether arbitration 
would be directed here, but he viewed this situation as analogous to contracts 
for appraisals by arbitrators. He expressed his belief that a 1941 amendment 
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such contracts, would also be applied to determination of the amount of 
support under a separation agreement. 

Although, according to the author, arbitration will probably not succeed in 
avoiding litigation where collection is a problem because in that event the 
award must be confirmed before the collection can be made, he declared: 
“Arbitration provisions in separation agreements do, however, provide a 
method for obtaining the desired flexibility with a minimum of publicity and 
resentment between the parties.” 


“Methods Adopted by States for Settlement of Labor Disputes Without 
Original Recourse to Courts” is a long, factual article by Richard H. Plock, 
appearing in the Jowa Law Review, vol. 34, p. 430 (1949). It is divided into 
four major sections: Arbitration, Mediation and Conciliation, Settlement of 
Disputes in Specific Industries and in ‘Public Utilities, and State Labor Rela- 
tions Acts, each well annotated. 

The author divided his discussion under the first section into general arbitra- 
tion statutes and labor arbitration statutes. Thirty-five states possess general 
arbitration laws, which cover the submission of labor disputes to arbitration. 
In nine states, the general arbitration laws cannot be invoked in cases involving 
labor disputes. However, eight of these states make other statutory pro- 
visions for labor arbitration. In the four remaining states, there are no 
labor arbitration statutes. Therefore, forty-six states have some statutory 
method of arbitrating labor disputes, Rhode Island and South Dakota being 
the exceptions. 

The majority of these states, according to this article, have amended the 
common law arbitration rules by providing for written and irrevocable sub- 
mission to arbitration, specific enforcement of agreements to arbitrate, selec- 
tion of any persons as arbitrators on whom the parties may agree, taking of 
oaths by arbitrators, power to subpoena witnesses and to compel the produc- 
tion of records, arbitration of future as well as existing controversies, enforci- 
bility of written awards by court proceedings without reducing them to judg- 
ments, awards by a majority vote of arbitrators, court review and procedures 
for appeals. 

The author discussed in varying detail the state statutes which provide for 
mediation and conciliation services, those which refer to labor disputes in 
specific industries and in public utilities (with particular reference here to 
the labor courts of Kansas and Nebraska), and under the section on State 
Labor Relations Acts the author analyzed the influence of federal laws on 
state statutes and the state statutes which deviate from the federal pattern. 

“In the field of substantive law,” Mr. Plock declared, “the trend of the 
statutes is toward a point at which domination of an individual, a group, a 
union, or a business, by use of force, bribery, coercion, or other physical or 
economic means, will no longer be tolerated. American ideals of freedom 
and fair play are effective in declarations that such domination is out of 
bounds .... The important matter to be determined in each state is the selec- 
tion of a speedy, impartial, and inexpensive method to keep the parties to a 
labor dispute within bounds which will be acceptable to the people of the 
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state .... There is still much to be done. In the days that lie ahead, tran- 


quillity may come to the field of labor relations because of some of the legis- 
lative experiments of today.” 


Contract negotiation labor disputes in vital industries must be treated in 
a special way, wrote Jerre S. Williams, Associate Professor of Law at the 
University of Texas, in a comprehensive article in the Texas Law Review, 
vol. 27, p. 587 (1949), entitled “The Compulsory Settlement of Contract 
Negotiation Labor Disputes.” The author enumerated three methods of 
dealing with such disputes in essential industries: a fact-finding procedure, 
plant-seizure by the government and compulsory settlement. 

Directing himself to a discussion of the third method only, the author 
traced the birth and history of compulsory settlement in Australia and 
New Zealand. He then discussed the development of compulsory settlement 
in this country, considering in detail the railway industry; the 11 states which 
have compulsory settlement statutes, with special attention to Kansas, which 
set up the most comprehensive system; constitutional questions; and jurisdic- 
tional questions, where complications arise because of conflicting federal and 
state statutes. All points made by the author are well annotated. 

In viewing the development today toward increasing use of compulsory 
settlement, the right to strike in vital industries appeared to the author to 
have been lost in the United States, not because of the Constitution or the 
law, but rather because of the growing complexity of the American economy. 
However, he observed with approval that postwar state. statutes setting up 
compulsory settlement to substitute for this lost right seem to have arisen 
from a general decision of the people that the public welfare was best to be 
served by eliminating work stoppages in essential industry. This “healthy 
sign” was a contrast to the basis upon which the system was established in 
Australia, New Zealand and Kansas, where the political strength of one class 
of the disputants in the collective bargaining relation was responsible for the 
origin of compulsory settlement, namely the workers in Australia and New 
Zealand and the employers in Kansas. 

Although Mr. Williams’ concluding statement began, “This is not a survey 
of advocacy”, the tone of his article appears to favor the eventual adoption of 
compulsory settlement in the United States. 


“The Declaratory Judgment in the Settlement of Labor Disputes”, a note 
appearing in the December 1948 issue of the Columbia Law Review (p. 1225) 
contains a suggestion that “declaratory judgments, which are capable of serv- 
ing a preventive function and do not necessarily involve coercion, might prove 
a more useful and conciliatory means of preventing ruptures in industrial 
harmony”, and goes on to examine the “general availability and utility of 
declaratory actions in labor-management controversies.” The note mentions 
arbitration briefly, stating that the application of an arbitration clause to a 
controversy may be the proper subject of such relief. If the controversy is 
found to fall within the clause, construction of the award may be determined 
by means of a declaratory judgment; if the controversy is without the clause, 
this method may be used to define the contractual rights of the parties. 
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“Compulsory Arbitration of Labor Disputes” is the title of a study by 
Dr. Harold S. Roberts, Industrial Relations Consultant and Acting Chairman 
of the University of Hawaii Department of Business and Economics. The 
following subjects are dealt with: (1) Definition of Terms. (2) States 
Providing for Compulsory Arbitration—including declaration of policy, in- 
dustries and services covered, arbitration machinery, enforcement and penalties, 
and review of the arbitration award. (3) Experience Under Compulsory 
Arbitration—in the Kansas Court of Industrial Relations, under the Railway 
Labor Act, under the National War Labor Board, in foreign countries. 
(4) Arguments for Compulsory Arbitration. (5) Arguments Against Com- 
pulsory Arbitration. Appendices include summaries and texts of state statutes 
and a bibliography. 


Arbitrability of damages resulting from a strike or lockout, one of the 
most controversial issues in arbitration, was discussed in Union Contracts 
Since the Taft-Hartley Act.2 Such damages were permitted to be assessed 
by an arbitrator under an agreement between an eastern manufacturing com- 
pany and an AFL electrical workers’ union. The pertinent sections of the 
agreement read as follows: “Section 1. The union shall not cause or engage 
in Or permit its members to cause or engage in, nor will any member of the 
union take part in any strike, work stoppage, sitdown, slowdown, or sympathy 
strike in the plant of the company. The company will not cause or sanction 
a lockout. It being mutually agreed that both parties have mutually con- 
tracted to settle all disputes by grievance negotiations and impartial arbitra- 
tion as a peaceful method of settling disputes. Section 2: In the event of 
violation of this article by the company or by the union as such, neither the 
union nor the company will resort to the courts of law for damages, but resort 
shall first be had to the grievance procedure. The arbitrator shall have power 
to award damages for such violation. The arbitrator’s award may be enforced 
by resort to the court.” 

A similar arrangement was made between a midwestern manufacturer and 
an AFL construction trades council, but their agreement limits the amount 
of damages which can be awarded by the arbitrator to $250. 


“The Effect of the Public Interest on the Right to Strike and to Bargain 
Collectively” is the title of a paper read by Oscar S. Smith, Director of 
Labor Relations for the Atomic Energy Commission, at a recent meeting of 
the Association of American Law Schools, published in The North Carolina 
Law Review, vol. 27, p. 204 (1949). In it, the author declared that some 
alternative for the right to strike may have to be provided as a regular adjunct 
to collective bargaining in instances where a work stoppage would endanger 
the public health or safety—for example, in the atomic energy industry. He 
concluded that while progress had been made in adjusting grievances in atomic 
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energy plants, a solution was yet to be found which would be acceptable tg 
all involved. Mr. Smith viewed the problem as one of finding a way to 
equate the bargaining power of labor and management without imposing such 
restrictions upon them which, although they might apply equally to both 
groups, “might discourage the resourceful, aggressive, and imaginative leader. 
ship needed on the part of both management and labor in the development of 
this new industry.” 


Compulsory arbitration was termed a failure by LeRoy Marceau, member 
of the Louisiana Mediation Board, and Richard A. Musgrave of the University 
of Michigan in an article, “Strikes in Essential Industries: A Way Out”, 
which appeared in the May issue of the Harvard Business Review. The article 
discounts the use of compulsory arbitration along with injunctions and plant 
seizures as a means of dealing with strikes in essential industries. 


“Enforcement of Union Agreements” is the title of a chapter in the prelimi- 
nary draft of a projected revision of Union Agreement Provisions (Bulletin 
686, U. S. Department of Labor, Bureau of Labor Statistics, 1942). The 
chapter includes a section on arbitration, which basically facilitates the enforce 
ment of collective bargaining agreements, listing clauses selected from a file 
of over 15,000 agreements in the Bureau’s Division of Industrial Relations. 











